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THE RESEARCH TOPIC AND ITS SCIENTIFIC IMPORTANCE 

 

The concept of freedom is the keystone of the whole system of pure reason, 

even the speculative, according to Immanuel Kant1, because this freedom is a 

fundamental value for any man manifesting in his plenitude, as a subject of law, 

included.  

Nevertheless, freedom has never been considered an absolute value because 

man, as a social individual, complies with the boundaries, concerning the public 

interest, set by society through its various tools, depending on the historical period he 

lives in.  

Man, as a subject of law, not only exercises his rights and assumes his 

obligations freely, but he is also bound to comply with the limits set mainly by law. 

Thus, the state intervenes in the legal relations assumed by individuals by laying down 

rules in order to ensure that individual interests would successfully match general 

interests.  

State intervention in legal relations, including contractual relations, has steadily 

evolved over time, sometimes being justified by reasons related to its national security, 

national defense and economic interests. The state, through its institutions, has shown 

that intervention is required one way or another, to ensure the country’s domestic and 

external security, thus justifying the reasons for which intrusive procedures and 

measures exist or for which certain contracts are concluded without informing the 

citizens about all the aspects related to the manner in which the state authorities ensure 

and guarantee the exercise of the rights of citizens and the use of public funds in 

exercising the powers conferred by law. 

The classified contract falls within the aforementioned domain and it represents 

the topic of this doctoral thesis. The classified contract represents an agreement, in 

which classified information shall be issued, circulated and managed. Essentially, a 

classified contract is not in itself a special contract because no legal relations arise, are 

changed, or terminated by the effect of the classified nature of the contract. These legal 

effects are produced by the conclusion and execution of the contract, as an effective 

                                                           
1 I. Kant, Critica rațiunii practice, Paideia, București, 2003, p. 27. 



legal operation, no matter its legal nature. However, because of the classified nature of 

the information contained in these contracts, the legal status of these civil legal acts 

shall be affected in all the aspects related to how this type of agreement was 

concluded, executed or terminated. 

This research topic may prove important from several points of view. First, we 

emphasize the fact that the concept of classified contract is little known in both theory 

and practice, primarily because of the relatively low number of subjects of law who 

might conclude such contracts. Second, classified contracts involve per se the 

circulation of intelligence, reason for which it is self-evident that the research domain 

is quite difficult, as cooperation with the authorities involved in the conclusion and 

execution of such contracts is limited and bibliographic sources are scarce and 

sometimes quite inaccessible. Finally, legislative changes in recent years, the 

transposition of the Directive 2009/81 / EC of the European Parliament and of the 

Council of 13 July 2009, as well as the changes in the domain of public procurement 

represent further key interest points of this research. 

 

 

II.  THE RESEARCH GOAL AND OBJECTIVES 

 

This doctoral thesis aims at investigating the fundamental concepts in the 

domain of classified contracts, starting with the definitions and the terminology of this 

almost unexplored field. In order to understand how the conclusion and execution of a 

contract can be influenced by the nature of the information included in these 

agreements, we analyzed the definitions of classified information, and we presented 

the manner in which the procedure for assigning the classified level to a piece of 

information, or a contract, respectively, is performed.  

Nevertheless, we would like to point to the fact that, because any special 

contract may be classified, we did not intent to effectively analyze how a specific 

contract is concluded, executed or terminated, but we just wanted to highlight a 

number of common issues, which may always arise when legal or natural persons are 

to conclude such contracts. 



Moreover, to illustrate the difficulties related to the identification and 

interpretation of the consequent legal norms, we proceeded to the presentation of the 

main legislative changes, considering the perspective of the research topic.  

As for the novelty and originality of the research topic, we have shown that 

although this type of contract is not new, we have not been able to identify scientific 

research projects carried out in the field, even if these contracts, though small in 

number, are not at all unimportant, especially because they involve issues of national 

security and defense, and these matters could never be considered trivial.  

Additionally, this research topic also involved approaching, as well as exploring 

other branches of law and, thus, using and presenting elements of comparative law. 

 

 

III. RESEARCH METHODOLOGY 

 

In terms of research methodology, we mainly used the logical method and the 

comparative method, and, as the legal provisions belonging to various national or 

European Union laws were analyzed and concepts specific to civil law, administrative 

law and civil procedure law were also corroborated. Furthermore, the same methods 

were used to analyze cases from the Court of Justice of the European Union, the 

European Court of Human Rights or from national or other states case law. The 

common or the different features, as appropriate, in the legislation of several countries 

covering the research topic were highlighted by examples of legal provisions. Finally, 

by means of the historical and teleological analysis method the relevant legislative 

changes in the field were briefly outlined both in terms of substantial and procedural 

law. 

 

 



IV. THE STRUCTURE OF THE DOCTORAL THESIS 

 

In point of its structure, the doctoral thesis is divided into six chapters, further 

subdivided into sections and subsections. The monograph is completed by conclusions, 

proposals de lege ferenda and bibliography.  

The first chapter is introductory and the research topic of the doctoral thesis, as 

well as its research objectives are presented.  

In the second chapter, the relevant introductory concepts necessary for the 

comprehension of the research topic are outlined. In this sense, concepts such as 

‘contract’, ‘classified contract’, ‘industrial security’, ‘classified information’ are 

defined. Moreover, the authorities exercising powers in the field of classified 

information are indicated, authorities which can thus be parties in a classified contract, 

and the procedure by means of which information becomes classified is described in 

detail. The procedure for classifying information was highlighted throughout this 

scientific research project, because no other similar research papers could be identified 

in this domain, and it is necessary that all potential participants in contractual activities 

involving access to classified information would be familiar with and comprehend this 

procedure. The problem of access to public information is also briefly dealt with, by 

presenting the exceptions, exclusively in relation to the research topic. 

In the third chapter, the question of classifying contracts is analyzed and the 

legal features, as well as the nature of the classified contract are outlined. In addition 

to this, the subjects of law who can become parties to a classified contract are 

identified.  

Given the fact that some classified contracts are public procurement contracts, 

in the fourth chapter, the legislative changes in this area are highlighted. Moreover, in 

this chapter, we outline the aspects referring to the numerous exceptions established 

for the conclusion of classified contracts. We also point to the limits within which the 

the exception rules could be used in choosing the legal status of a classified contract, 

especially considering the case law of the Court of Justice of the European Union, as 

this case law emerged by applying the provisions of art. 346 of the the Treaty on the 

Functioning of the European Union. 



In the fifth chapter, we provide an analysis of the aspects related to the 

conclusion, execution, subcontracting, as well as some causes leading to the 

termination of the classified contract. All these issues are exclusively dealt with by 

reference to problems that may occur because of the classified nature of the 

information circulating in the wording of contracts. In addition to this, the penultimate 

chapter includes concepts relevant to the given research topic from a procedural point 

of view. Thus, we outline the issues related to court jurisdiction in solving disputes 

arising in connection with classified contracts, emphasizing the numerous legislative 

changes that point to the inconsistency of the legislator, especially in establishing the 

legal nature of procurement contracts. Furthermore, we address the issue of the criteria 

that could be taken into consideration when, during proceedings, it is checked whether 

a contract or a piece of information was properly classified or not; for practical 

reasons, we highlight the results of several research projects conducted in other states, 

and we also provide definitions belonging to the legislation of other states. Finally, the 

use of classified documents, an issue which is intrinsically linked to disputes 

concerning classified contracts, is analyzed particularly in comparison with similar 

procedures in the legislation of other states. 

In the final chapter of this doctoral thesis, we formulated conclusions and 

proposals de lege ferenda. In this regard, we believe that since the Directive 2009/81 / 

EC was implemented and since the Government Emergency Ordinance no. 114/2011 

entered into force, some necessary steps, though not sufficient, have been made to 

regulate the manner in which certain types of classified contracts could be concluded. 

However, considering the numerous exceptions that can be used by contracting 

authorities when classified contracts are concluded, we consider that it necessary to 

establish a minimum legal framework for these situations, by means of which the 

potential contractors shall be informed about the intent to assign certain contracts, the 

value of these contracts, as well as the minimal information to be provided, so that all 

the interested parties could have access to the negotiated procedures. 

Furthermore, as for the proposal de lege ferenda, we consider that it is 

necessary to uniformize the legal provisions of the Government Emergency Ordinance 

no. 114/2011 in relation to the terminology commonly used in other regulations 



applicable in the field. In this respect, we emphasize that the intention of the legislator 

regarding the assignment of the civil nature or the assimilation of such contracts with 

the administrative documents needs to be clarified. Additionally, in order to ensure 

consistent interpretation and application of legal norms, it is necessary that the 

provisions of this Ordinance be linked with the provisions of Government Decision no. 

585/2002 and Law no. 182/2002. In this sense, we consider that it would be 

appropriate to amend the definition of classified information by creating a rule of 

reference or, at least, by removing the argument that the information is classified by 

assigning it a protection measure, regardless of its classification in a secrecy level, 

such a measure being incompatible with the national legislation in the field of 

protecting classified information. 

Along the same line of thought, the entire law should be revised in order to 

change permissive rules into mandatory rules, in those situations where the 

Government Emergency Ordinance no. 114/2011 established only the possibility or 

the right for the contracting authority to insert security requirements, although, 

according to the national standards of protection of classified information, those 

requirements are binding.  

Finally, as for the proposal de lege ferenda, we consider that the necessary legal 

mechanism should be created so that, if the need to classify the contract comes after its 

conclusion, when the contractor does not obtain the required authorization documents, 

the possibility to split the contract could be analyzed as a priority, and thus the agent to 

whom the contract has been awarded can continue its execution along the segment that 

does not involve the need for access to classified information, and the part of the 

contract whose execution requires access to classified information could be assigned to 

another economic agent. 

By means of this doctoral thesis we have not been able to approach or to 

exhaust all the issues or assumptions that may arise in the process of concluding or 

executing a classified contract. We appreciate, however, that the novelty of this 

scientific enterprise resides in the explainations provided for the basic concepts related 

to the classified information and contracts, concepts which are little known and 

comprehended by the majority of the subjects of law, potential contractors, and also by 



some legal practitioners, and thus we have opened the door to deepening some general 

interest topics in the field of contracts concluded with state authorities for the purpose 

of national defense and security of the country.  

From this perspective, we would like to underline the fact that the 

comprehension of the basic concepts is essential not only to be able to correctly appliy 

them, but also to be fully aware when exercising the rights and to properly assume 

obligations under the contract, especially in the domain of classified contracts, where, 

sometimes, even the existence of the contract may be a secret. 
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