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I. The doctoral thesis plan  

 

The thesis is structured in 8 chapters, preceded by “preliminary aspects” and followed 

by 6 annexes, each chapter being divided into sections, points and sub points.  The doctoral 

thesis plan brings together as follows:  

 

CHAPTER I. INTRODUCTORY CONSIDERATIONS   

Section I. The legal order of the European Union - a new order of law  

1. The specifics of international law  
          A. Absence of supranational legislative bodies   

B. The intergovernmental method of adopting international legal 

instruments 

2. The specifics of the legal order of the European Union  

A. The problem of integration in relation to the cooperation process  
a. International organizations analyzed according to the way in which 

legal acts are adopted  

b. International organizations classified by way of application in the 

national law of the Member States of the rules contained in their legal 

instruments  

c. The European Union and international cooperation organizations 

in relation to the ranking of their sources of law  

d. The European Union and the State as subjects of public 

international law (similarities and differences)  

B. The ‘Community’ method for the adoption of European Union 

legislation  

C. Intergovernmental method for the adoption of European Union 

legislation  

3. The particularities of the European Union legal order and of the classical 

international law in relation to the domestic law of the States  

                                    A. Immediate application  

          B. Direct application and direct effect   

C. Primacy of EU law.  Special view on the constitutions of Romania and 

the French Republic  

Section II. The institutions and bodies of the European Union involved in the decision-

making process   

  Concepts of institutions and bodies of the European Union  

       A. Institutions of the European Union  

          B. Bodies of the European Union   

1. The main EU institutions involved in the decision-making process – general 

issues  

          A. The European Commission   

          B. Council of the European Union  
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          C. The European Parliament        

2. Other institutions and bodies of the European Union participating in the 

decision-making process  

Section III. Legal acts of the European Union adopted in the framework of the decision-

making process  

 

1. The legal acts provided for in Article 288 of the Treaty on the Functioning of 

the European Union  

       2. Legislative acts   

       3. Non-legislative acts   

    Section 4. Conclusions 

  

CHAPTER II. THE SPECIFICITY OF THE ADOPTION OF THE FUNDAMENTAL 

TREATIES OF THE EUROPEAN UNION   

Section I. The procedure for adopting the Treaties establishing the European 

Communities and the European Union  

       1. The intergovernmental method used in European Union law  

      2. Reservations to treaties   

3. Expressing the consent of States to become parties to the fundamental treaties 

of the European Union.  Special regard to the constitutions of the French 

Republic and the Federal Republic of Germany  

          A. The situation of the Member States of the European Union  

B. The situation of States which acquire the status of Member States of 

the European Union after the adoption of the fundamental treaties  

3. Entry into force and application in time and space of the Treaties of the 

European Union  

    Section II. Amendment of the fundamental treaties of the European Union  

1. The ordinary revision procedure of the Treaties and the simplified procedures.  

Case analysis: Adoption of the Treaty establishing a Constitution for Europe by 

the Convention method   

       2. Amending treaties   

       3. Amending acts  

    Section III. Conclusions 

   

CHAPTER III.  THE EVOLUTION OF THE DECISION-MAKING PROCESS DURING 

THE 1952-2003 INTERVAL  

Section I. Decision-making process under the Treaties establishing the European 

Communities (1952-1958)    

       1. Treaty establishing the European Coal and Steel Community  

          A. The decision-making process within the High Authority   

          B. Categories of acts adopted by the High Authority   

C. The role of the Special Council of Ministers in the decision-making 

process  

          D. The common assembly  

         E.  Conclusions  

3. The Treaty establishing the European Economic Community and the Treaty 

establishing the European Atomic Energy Community   

Section II. Elements of reform of the 1958-1987-specific decision-making process  

       1. The Luxembourg compromise of 1965  
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2. The reforms carried out by the Luxembourg and Brussels Budgetary Treaties 

of 1970 and 1975  

3. The Single European Act - the involvement of the European Parliament in the 

decision-making process  

    Section III. The consecration of co-decision by the Treaty of Maastricht  

Section IV. Reform of the decision-making process carried out by the Treaties of 

Amsterdam and Nice  

       1. Treaty of Amsterdam   

       2. Treaty of Nice  

    Section V. Conclusions 

   

CHAPTER IV. ELEMENTS OF REFORM OF THE DECISION-MAKING PROCESS 

CARRIED OUT BY THE TREATY OF LISBON  

Section I. The role of national Parliaments in the procedure for the adoption of legal 

acts of the European Union under the Treaty of Lisbon  

     1. The relationship between national parliaments and the European Parliament  

2. The role of national Parliaments in verifying compliance with the principles 

of subsidiarity and proportionality   

Section II. The implications of the obligation to respect fundamental human rights in 

the process of adopting legal acts of the European Union   

1. The scope and interpretation of the rights and principles contained in the 

Charter of Fundamental Rights of the European Union  

2. The level of legal protection provided by the Charter of Fundamental Rights 

of the European Union  

Section III. Adoption of legal acts of the European Union - general aspects  

1. Categories of competences at a European Union level  

          A. Powers and duties. Doctrinarian views   

B. Categories of Union competence.  Specific areas and features  

2. Choice of legal basis of proposals for legal acts of the European Union  
Section IV. The citizens' Initiative - a way to trigger decision-making at EU level  

Section V. Conclusions.  Overview of the decision-making process in the European 

Union   

 

CHAPTER V. SPECIFIC LEGISLATIVE PROCEDURES OF THE EUROPEAN UNION  

Section I. Principles governing the adoption of legal acts of the European Union post-

Lisbon   

       1. Principle of attribution  

       2. The principle of sincere cooperation  

       3. Principles of subsidiarity and proportionality  

    Section II. Ordinary legislative procedure   

    Section III. Special legislative procedures  

    Section IV. Conclusions  

 

CHAPTER VI. THE SPECIFICITY OF THE DECISION-MAKING PROCESS IN THE 

FIELD OF THE EUROPEAN UNION'S EXTERNAL ACTION AND ACCESSION TO THE 

EUROPEAN UNION  

    Section I. The Common Foreign and Security Policy  

       1. Acts and methods specific to the Common Foreign and Security Policy  

2. The European Union institutions involved in the decision-making process in 

the field of the Common Foreign and Security Policy  
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    Section II. The common commercial policy   

    Section III. International agreements to which the Union is a party  

    Section IV. The decision-making process on the enlargement of the European Union 

and the withdrawal of States from the Union.  Case analysis: Romania's accession to the EU 

and the UK's withdrawal from it  

1. Accession of States to the European Union.  Elements of decision-making 

procedure  

2. Withdrawal of States from the European Union.  Elements of decision-making 

procedure   

    Section V. Conclusions  

 

CHAPTER VII.  THE CHARACTERISTICS OF THE INSTITUTIONAL DECISION-

MAKING PROCESS  

    Section I. Decision-making in the European Council  

1. Place and role of the President of the European Council in the decision-making 

process  

2. The decision-making process/The working process of the European Council 

 3. A comparative view between the decision-making process within the 

European Council and that of other institutions belonging to international 

organizations   

     Section II. Council of the European Union - co-legislative of the European Union  

1. The role of component of the bicameral legislative of the European Union.  

Legislative and budgetary responsibilities  

       2. The Council as unicameral legislative.  Special legislative procedures  

       3. The Council as part of the Union executive  

      4. Delegation of legislative powers   

5. The decision-making process within the Council of the European Union.  The 

blocking minority  

6. Comparative view between the decision-making process within the Council 

of the European Union and that of other institutions belonging to international 

organizations  

    Section III.  The European Commission  

       1. The exclusive right of legislative initiative of the European Commission  

2. The right of legislative initiative shared by the European Commission with the 

Member States  

       3. Specificity of the decision-making procedure in comitology  

    Section IV. The European Parliament - the co-legislative of the European Union  

       1. The Parliament as part of the bicameral legislature of the European Union  

2. The role of the European Parliament in appointing members of other 

institutions, bodies, offices or agencies  

       3. The decision-making process in the European Parliament  

    Section V. Conclusions  

  

CHAPTER VIII.  GENERAL CONCLUSIONS AND PROPOSALS FOR LAW REVISION 

  

Annex No 1. The fundamental areas for achieving the objectives of the ECSC in which 

the High Authority was empowered to adopt legal acts, with or without the participation 

of other institutions, in order to achieve the objectives of the ECSC  

Annex No 2. Elements of reform introduced by the Maastricht Treaty  
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Annex No 3. The main areas where the Amsterdam Treaty extended the applicability of 

the co-decision procedure  

Annex No 4. Reforms introduced by The Treaty of Nice in the Community decision-

making process  

Annex No 5. The scope of the ordinary legislative procedure   

Annex No 6. Areas of application of special legislative procedures, following the 

reforms carried out by the Lisbon Treaty  

II. The issues investigated within the doctoral thesis (both in historical and 

legal context)  

 

Through this doctoral thesis, we analyzed the evolution of the decision-making process 

of the European Union, both from the point of view of the main elements of its development, 

as well as from that of the identification, definition, description and interpretation of the 

concepts, principles, paradigms and mechanisms that characterize it.  

When we used the phrase "evolution of the European Union's decision-making process", 

we also included in the analysis aspects relating to the decision-making process specific to the 

European Communities1, since we consider that, given the organic link between them and the 

Union which acquired legal personality through the entry into force of the Treaty of Lisbon, the 

exclusion of community decision-making would deprive the analysis of elements indispensable 

to identifying the implications of the transformations that have been produced as a result of 

successive reforms.  

We have sought to identify the elements of reform which have influenced the nature of 

the decision-making process specific to the Communities and, subsequently, the European 

Union, from its conduct under the Treaties establishing the European Coal and Steel 

Community and to the present, reforms carried out by means of successive amending treaties.  

Given that the reform elements concerned were inspired by the  decision-making 

processes specific to other types of legal orders, including the international legal order (in its 

component related to the functioning of international cooperation organizations) and the legal 

orders of the (federal and unitary) Member States of the European Communities or the 

European Union, during the course of the work we have identified similarities and differences 

between their specific decision-making process and those of other subjects of public 

international law or constitutional law of the Member States. 

Two international integration organizations were created through the Treaties 

establishing the ECSC and the EEC, with specific objectives and institutions set up to exercise 

its powers.  The decision-making process specific to these organizations worked in a paradigm 

that we identified as specific to international cooperation organizations, although the 

competences assigned to them or the characteristics of the legal acts they adopted corresponded 

to the category of international integration organizations. This involved, among other things, a 

marginal role of the parliamentary institution.  The adoption, as a rule, of legal acts by qualified 

majority and the adoption of the budget of the Communities was solely the responsibility of the 

Council.   

 
1 The European Coal and Steel Community and the European Economic Community (now the European 

Community by the Maastricht Treaty), as a similar analysis at the level of the European Atomic Energy 

Community would not have sufficient specificity for its inclusion in the thesis. 
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The reforms carried out by means of successive amending treaties have changed the 

specifics of the Community and subsequently the Union decision-making process, in particular 

by extending the powers of the parliamentary institution, especially as regards increased 

participation in the adoption of legislative acts, in more and more areas), extending the use of 

qualified majority voting in the Council and broadening the scope of the areas of Union 

competence.   

As a result of these reforms, the decision-making process which initially presented itself 

in a manner specific to international cooperation organizations has acquired more and more 

important elements of similarity with the decision-making processes specific to legal subjects 

such as international integration organizations, federations2 or States. During the thesis we have 

developed and argued around the existence, manifestations and effects of this temptation, of 

adopting legal acts that exercise the competences of the Union, in order to achieve its objectives, 

in ways that include significant elements of statehood, but not only.  

III. The location of the topic in the context of scientific research in the field of 

law, from an interdisciplinary perspective   

Since the beginning of the existence of the European Communities, both their powers 

and the composition, powers and manner in which the Community institutions adopted legal 

acts, together or separately, have been the subject of studies by specialists of Community law.  

For example, author Ernst B. Haas explained, in a particularly comprehensive paper 

entitled “The Uniting of Europe”, first published in 1958 and followed by a series of revised 

and added editions, the legal remedies that were the basis for the emergence and development 

of the European Communities, as well as the effects of their existence, on the same plane.  

Subsequently, authors such as Vlad Constantinescu3, Antonio Tizzano4, Pierre 

Pescatore5, Josephine Steiner6, Renaud Dehousse7, Charles Zorgbibe8, Joël Rideau9, Philippe 

 
2 As were, for example, the United States under the rule of the Articles of Confederation and Perpetual Union, 

signed in 1777. 
3 In works as Le Parlement européen, by Jean-Paul Jacque, Roland Bieber, Vlad Constantinesco și Dietmar 

Nickel, Editura Economica, Paris, 1984 or Traite instituant la CEE - Commentaire article par article, by Vlad 

Constantinesco, Jean-Paul Jacque, Robert Kovar și Denys Simon, Economica Publishing House, Paris, 1992.  
4 In treatises as Code de l'Union européenne : traités institutifs et textes relatifs au fonctionnement. Principes 

fondamentaux. Citoyens de l'Union et étrangers. Union économique et monétaire. Politique étrangère et de 

sécurité commune. Justice et affaires intérieures. Avec le texte du traité de Nice, by Antonio Tizzano and Daniel 

Vignes, Bruylant Publishing House, Bruxelles, 2001 
5 In studies as Le droit de l’intégration: Émergence d'un phénomène nouveau dans les relations internationales 

selon l'expérience des Communautés européennes, Editura Bruylant, Bruxelles, 2005 or L'ordre juridique des 

communautés européennes: Etude des sources du droit communautaire, Bruylant Publishing House, Bruxelles, 

2007. 
6 For example, in EU Law, by Josephine Steiner and Lorna Woods, Oxford University Press, Oxford, 2009. 
7 In researches as Une Constitution pour l’Europe? de Renaud Dehousse (coord.), Editura Presses de Sciences 

Po, Paris, 2002 or The European Commission of the Twenty-First Century, by Hussein Kassim, John Peterson, 

Michael W. Bauer, Sara Connolly, Renaud Dehousse, Liesbet Hooghe și Andrew Thompson, Oxford 

University Press, Oxford, 2013. 
8 For example, in the work Construcția europeană: trecut, prezent și viitor, Editura Trei, București, 1998. 
9 In works as Nature et évolution des institutions de la Communauté européenne, Congrès européen, Paris, 25-27 

avril 1980, De la communauté de droit à l'Union de droit. Continuités et avatars européens, L.D.G.J. Publishing 

House, Paris, 2000 or Union européenne: commentaire des traités modifiés par le Traité de Nice du 26 février 

2001, L.G.D.J. Publishing House, Paris, 2001. 
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Manin10, Richard Corbett11, Sean van Raepenbusch12, Paul Craig and Grainne de Burca13 and 

others14 analyzed the phenomenon of European construction from the evolutionary perspective 

of institutional and material law. Although their work, like the other works mentioned in our 

thesis, is not exclusively dedicated to the Union decision-making process, they analyze some 

aspects relating in particular to the functioning of the Union institutions, their powers, Union 

powers or legal acts adopted by the institutions, which entitles us to include them among the 

coordinates of the context of scientific research in the field of our endeavor.  

More recently, author Robert Schütze analyzed, in a series of reference works (of which 

we enumerate European Constitutional Law, from Dual to Cooperative federalism: The 

changing structure of European Law or European Union Law), the main elements of the 

constitutional order of the European Union, such as the competences of the Union, the 

principles according to which those powers are exercised, the institutions of the Union (with 

their composition, functioning and interactions) and the Union legal acts (with all the 

characteristics that give them specificity).  

As far as we are concerned, we note, however, that author Robert Schütze does not place 

in his work a particular emphasis on the decision-making process, focusing on the other aspects 

characteristic of the Union legal order, listed above  

Regarding Romania, we note, first of all, that the studies regarding the European 

Communities could not start at the same time as those in their founding States, mainly due to 

political considerations.  Specifically, during the communist regime, this subject would have 

either not been of interest or, if it had been approached tangentially, it would have been only to 

emphasize the superiority of the political-legal-economic order in the socialist States.  Thus, in 

Romania, the studies concerning the European Union have consistently started after 199015.  

This is an important argument in favor of the necessity of a work focused on aspects of the 

decision-making process as it was carried out under the founding treaties and amending treaties, 

in order to reveal the developments that have occurred following successive reforms.  

In fact, at that time, as noted in the relevant literature, what is today the European Union 

was “a [de facto] (…) Western European organization, only the fall of the Berlin Wall in 1989, 

opening the prospect of it expanding across the entire European continent west of Russia”16.  In 

this situation, it is natural that the main concern for studying this entity belongs to the members 

of the academic societies of the founding States.  

Even in this situation, with our country joining the research efforts in the field of 

European Union law at a later date, a series of scientific contributions have laid the foundations 

 
10 In Droit international public, Masson Publishing House, Paris, 1979, Les communautés européennes, l'union 

européenne : droit institutionnel, Editura Pedone, Paris, 1993 sau Droit constitutionnel de l'Union européenne, 

Pedone Publishing House, Paris, 2004. 
11 For example, in Parlamentul European, by Richard Corbett, Francis Jacobs și Michael Shakleton, Editura 

Monitorul Oficial, București, 2007. 
12 Drept instituțional al Uniunii Europene, Editura Rosetti, București, 2014. 
13 Dreptul Uniunii Europene. Comentarii, jurisprudență și doctrină. Ediția a VI-a, Editura Hamangiu, București, 

2017. 
14 Which, in order not to prolong this enumeration excessively, we do not mention here. 
15 An element that we consider relevant from the perspective of the usefulness and originality of our thesis. 
16 Michelle Egan, Neill Nugent, William E. Paterson, Research Agendas in EU Studies, Palgrave Macmillan 

Publishing House, London/New York, 2010, p. 1. 
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for an indigenous research framework in this field, as it follows from the bibliographic list 

presented in the final part of the thesis.  

IV. Main aspects of previous studies on the issue under consideration  

We proceed, next, to present the results of the previous approaches of specialists in the 

field regarding the topic of our work, as well as the synthesis of the ideas they express.  In this 

regard, we can say that, in an extremely succinct approach to the ideas of professors Robert  

Schütze and other Romanian authors, we have identified the general concept, according to 

which the European construction started from a state in which the competences, respectively 

the decision-making process (materialized in the methods of adopting acts having binding legal 

effects) or the characteristics of these acts, as well as the general level of integration, placed it 

between "classical" cooperation organizations and legal orders with statehood elements, but 

much closer to the extreme represented by "classical" international organizations.  Following 

the successive reforms carried out by the amending treaties (notably the Lisbon Treaty), the 

functioning of the Union is at the opposite extreme, with its decision-making process presenting 

much more statehood than it did 70 years ago, when the European Coal and Steel Community 

emerged.  

As far as we are concerned, we note that, for example, author Robert Schütze focuses 

mainly on some features of the European Union such as the dynamics of the relationship 

between the EU and the Member States, the features of legal acts, the categories of competences 

and their scope, etc. Thus, although he takes an evolutionary look at the themes listed above, 

the decision-making process is not its main objective and is therefore only addressed to the 

extent necessary to achieve the objectives proposed.   

In the context of the “uniqueness” (…) [The European Union] in the various forms of 

intergovernmental cooperation resides in its (...) institutions and the methods of their 

interaction"17, some of the doctrinaires focus, to a perhaps greater extent, on the evolutionary 

aspects of the Community-specific decision-making process and subsequently, the European 

Union's, by consistently analyzing the evolution of their institutions, their competences and 

mutual interactions.  In support of this statement, it is sufficient to mention, for example, the 

reference article "The European Union legislative between unicameralism and 

bicameralism"18.  

Despite this vast coverage of the above-mentioned aspects, closely related to the theme 

of our thesis, we have identified a number of perspectives for the development of new research 

in the field, such as analysis directly centered on the decision-making process, including its 

evolutionary component, and on identifying the transformations of its essence through the effect 

of successive reforms.  

 In our opinion, the evolutionary research of the Community/Union phenomenon19 in 

Romania is based on the relatively low interest for the periods preceding our country's process 

 
17 Giandomenico Majone, Federation, Confederation and Mixed Government: an EU-US Comparison, in Anand 

Menon, Martin Schain, Comparative Federalism: The European Union and the United States in Comparative 

Perspective, Oxford University Press, Oxford, 2006, p. 124. 
18 Augustin Fuerea, in Dreptul Magazine, no. 7/2017, pp. 187-200. 
19 The Community term shall be used in the case of acts and legal acts governed by the ECSC and EEC Treaties 

and amending Treaties, while the Union term shall apply to acts and facts governed by the Treaty on European 
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of accession to the European Union.  More specifically, we are identifying a time frame of about 

4 decades, during which many reforms of the decision-making process took place within the 

European Communities, to which the literature of the native space has returned in time to 

research them only to the extent that this was necessary for the achievement of other research 

objectives, of greater relevance. We consider that this historic appeal is not without interest, as 

it has the capacity to highlight trends relevant to the evolution of the intergovernmental or 

federal character of the European construction, and an appropriate conclusion as to the nature 

of the union legal order cannot be drawn without the exclusion of the analysis of the 

transformations that this legal order has undergone since its inception to the present day.  

Beyond that, we have also identified a direction in which our research might prove 

useful.  This is a comparative analysis of both the national and the Union decision-making 

process20.  This is also a natural continuation of the effort to identify the characteristics of the 

Union legal order.  To this end, using as a point of reference, from a decision-making 

perspective,  well-known international organizations  does not appear sufficient, if we take into 

account the profound differences that, when carefully considered, we can see between the 

adoption of legal acts of the international organizations concerned and the adoption of legal acts 

of the European Union.  

V. Objectives of scientific research (main, secondary and tertiary)  

The fundamental concern that transpires from our approach was to identify the main 

elements of the decision-making process specific to the Communities and the European Union, 

respectively, and the main changes this process was subjected to as a result of successive 

reforms carried out by amending treaties.  In other words, this is the main objective of the thesis.   

In the alternative, but without considering this second objective to be unimportant, we 

sought to place the nature of the Union legal order in the conceptual landscape determined by 

the main categories of subjects of public international law, namely: the International 

organization and the State, based on the characteristics of the decision-making process of the 

European Union.  In other words, this is the secondary objective of our thesis.  

In order to achieve these objectives, we aimed to identify, define and present the 

concepts, principles, paradigms and mechanisms specific to the above-mentioned decision-

making process.   

From the research objectives presented above, the tertiary objectives have naturally 

come, which can also be considered as components of the main and secondary objective, which 

we will present below.  

 

 
Union and the Treaty on the Functioning of the European Union. by the Treaty of Lisbon). However, when we 

refer to the evolution of the decision-making process in the European Union, in order not to make it too difficult 

to express and to avoid inappropriate repetitions, we have in mind not only its configuration after the entry into 

force of the Lisbon Treaty, but the entire legal continuum. delimited by the founding treaties and the current TEU 

and TFEU. We specify, in this sense, that the Treaty establishing the ECSC established a Community whose 50-

year existence ceased in 2002, and with regard to the European Community, according to art. 1, para. 3, the last 

sentence of the TEU, the European Union replaces and succeeds it. 
20 We hereby refer, above all, to the comparative analysis of the functioning of the Union and similar institutions 

at national level. 
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1. Identifying and defining the main concepts used  

Starting from the above mentioned aspects, we considered that the scientific approach 

should start with the identification and definition of the main concepts used, namely the 

decision-making process, the legal order of the European Union, the Union institutions and 

bodies, and the legal acts (legislative or non-legislative) of the Union.  

In our work, through decision-making we understand the way to adopt legally binding 

acts that are sources of European Union law.  

Because, in the context of the thesis, we wish to analyze the process by which the Union 

adopts acts in order to achieve its objectives, by exercising the powers conferred by the Treaties 

and in compliance with the procedures contained therein, we consider that, if we had called our 

research ‘the evolution of the legislative process in the European Union’, we would have 

restricted its subject-matter to legislative acts (a notion which we could understand either in the 

sense conferred by the TFEU or in the sense accepted by the domestic legal order of Romania, 

for example, but in none of these variants would we have covered the full spectrum of the 

analysis we wish to carry out).  Also, if our paper were entitled “legislative procedures 

applicable in the European Union”, for example, we would have restricted its subject matter to 

the two legislative procedures, possibly to their fields of application, namely the ordinary 

legislative procedure and the special legislative procedures.  

Having regard to the above, we believe that the right expression is the one for which we 

have opted, namely ‘the evolution of the decision-making process in the European Union’, 

meaning the procedures whereby the Union adopts the necessary rules for the exercise of the 

powers conferred by the Treaties by the Member States in order to achieve the objectives set 

out in Article 3 TEU.  

The content of the other concepts listed above is described in detail in chapter I of the 

thesis, entitled Introductory considerations.  

In these introductory considerations we sought to present the main features of the 

European Union legal order (including some aspects of the decision-making process here).  In 

achieving this objective, we have considered, in particular, the elements that differentiate the 

legal order of the European Union from that of public international law.  To that end, it was 

necessary first of all to present those aspects of the legal order of public international law in 

relation to which we consider that the Union legal order presents elements of specificity, in the 

absence of such an approach, our research may appear to be devoid of one of the terms of the 

comparison (explicit or implicit) that we sought to achieve.  

Also, in the same chapter we briefly introduced the main institutions of the European 

Union participating in the decision-making process, in order to define the institutional 

framework to which we refer in the following chapters.  At the same time, we have presented a 

number of general issues regarding the legal acts adopted by the institutions of the European 

Union, seen as a result, as a practical end of the decision-making process.  

 

2. Determining the specifics of the adoption of the fundamental treaties of the 

European Union  

The research continues with the presentation of how to adopt the fundamental treaties 

of the European Union, taking both an evolutionary look at the successive reforms of the 
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provisions on the adoption of the fundamental treaties, and a comparative look at the procedure 

for adopting these treaties according to European Union and international law of the classical 

type.  The proceedings concerned served to identify, on the one hand, the elements of similarity 

and, on the other hand, the differences between the two legal orders.   We find this research 

objective in Chapter II of our work.  

 

3. Identifying the main reforms of the decision-making process in the European 

Communities  

Whereas the natural consequence of the adoption of treaties establishing new subjects 

of international law is the establishment and functioning of their institutions in order to achieve 

the objectives conferred by the States, which in the case of the European Communities is 

reflected in the conduct of the decision-making process within the said entities, the third 

research objective was to identify the reforms carried out by successive amending treaties on 

the decision-making process in the European Communities.  This objective was achieved in 

Chapter III of our work, aiming to quantify the general trend toward the transformation of the 

decision-making process, manifested over the decades that separate the establishment of the 

European Communities from the form in which they functioned when the Treaty of Lisbon was 

signed.  

 

4. Describing and comparing the reforms made in the decision-making process 

under the Treaty of Lisbon  

The next research objective is how the EU decision-making process is currently carried 

out, as a result of the reforms achieved after the entry into force of the Treaty of Lisbon.   

In this regard, Chapter IV of the paper includes those aspects related to: the role of 

national parliaments in the adoption of Union legislative acts; the implications of the obligation 

to respect fundamental rights in the adoption of legal acts of the European Union; the 

competence of the Union to adopt legal acts in different areas and the modalities for the exercise 

of that power, as well as the specificities of the Union citizens' initiative. The elements of the 

preceding enumeration are as many peculiarities as make the European Union have a new legal 

order with many elements of statehood.  

 

5. Presenting the defining issues of Union legislative procedures  

In close connection with the above, the fifth objective of our research, which coincides 

with the fifth chapter, concerns the presentation of the principles governing the adoption of 

Union legal acts, Union legislative procedures and the identification of their specificity, which 

differentiates the legal order of the European Union from the other legal orders used for 

comparison, giving it elements of statehood, common in particular to the federal States.  The 

rationale for treating this objective in a separate chapter, even if one of a smaller scope than the 

others, was the unique way in which the procedures in question were conducted and their major 

impact on the Union's classification in the known conceptual categories.  
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6. Highlighting the specifics of the decision-making process in the field of the 

European Union's external action  

Although the presentation and analysis of the main defining features of the Union 

legislative procedures lead to the idea of the presence of statehood elements in the legal order 

of this subject of public international law, there are certain areas where the decision-making 

process takes place differently.  These are: Common foreign and security policy; the common 

commercial policy and the conclusion by the Union of international agreements (treaties, each 

in the first three sections of Chapter VI).    They demonstrate that the Union’s legal order retains 

certain features specific to international cooperation organizations, which is why we preferred 

to deal with the above mentioned issues together in a separate chapter, following which we 

drew the conclusions to which the analysis of the processes outlined led us.  

 

7. Presentation of the main features of the decision-making process in the area 

of enlargement of the European Union and withdrawal of Member States 

from it  

In the same way, but with a higher degree of intensity of effects, the processes of 

accession of new States to the Union and the withdrawal of Member States from it (presented 

in the next two sections of Chapter VI) lead to essentially different conclusions as to the 

character of the Union legal order, in relation to the aspects outlined in the previous chapters.  

This justifies the inclusion of the conclusion, drawn on the basis of the elements resulting from 

this research objective, regarding the qualification conferred on the European Union as a subject 

of international law, with a new order of law having state elements, mainly inspired by the legal 

orders of the federal States, and also elements belonging to international cooperation 

organizations.  

 

8. Analyzing the relevant aspects of the decision-making process within the 

institutions of the European Union  

In our opinion, the conclusions on the share of statehood elements in the Union decision-

making process, drawn on the basis of the aspects dealt with in the previous research objectives, 

could undergo major reviews as a result of an analysis of the internal decision-making process 

within the Union institutions.  The achievement of this research objective, materialized in 

Chapter VII of our paper, also served to formulate proposals for law and Treaty revisions based 

on the findings resulting from the analysis of the regulations on the organization and functioning 

of the institutions involved in the Union decision-making process, namely the European 

Council, the Commission, the Council and the European Parliament.  Furthermore, the 

investigation of the specificity of each of these institutions has made it possible to identify the 

arguments for the distinct character of the union legal order resulting from the predominantly 

intergovernmental aspect of the functioning of institutions that relate to each other in a manner 

that can be considered as presenting statehood elements or from the partial lack of effects of 

some rules of primary law with elements of statehood through an intergovernmental-inspired 

practice.  These have been arguments in favor of including this objective in our research.  
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To all the mentioned objectives we add the formulation of conclusions resulting from 

the research carried out, and also some proposals for law and Treaty revisions, clarifying and 

improving the regulation of the decision-making process specific to the European Union.  

 

VI. The results of the research carried out  

The achievement of the objectives of our research led us, in the end, to the achievement 

of the result pursued by this scientific endeavor.  By presenting the decision-making process 

specific to the European Union and identifying its main reforms, we have highlighted the 

progressive evolution from a decision-making process, the specific of which corresponds 

mainly to international cooperation organizations, to one specific to international integration 

organizations, with many elements of statehood.  The main coordinates of this development 

were: extending the involvement of the European Parliament in the adoption of Union legal 

acts21; extension of qualified majority voting in the Council; expanding the scope of areas of 

union competence; deepening the regulation of the principles in accordance with which powers 

are exercised, based on the model of the relationship between the central public administration 

authorities and the local public administration in the Member States, etc. In this way we came 

to the conclusion that the European Union has a new legal order that demonstrates the existence 

of many elements of statehood.  

 

VII. Methodology of scientific research and legal interpretation.  Limits and 

possibilities of research development  

 

In order to achieve the objectives of scientific research we have used methods specific 

to the legal field, namely bibliographic research, based on which we focused on the primary 

sources (those sources of Community or European Union law that regulated or regulate the 

conduct of the processes investigated), as interpreted by the Court of Justice, in its case-law, 

and whose understanding we have supplemented with the help of the specialized doctrine, 

presenting its vision on the issues addressed.  

The use of this research method makes sense through interpretation (an operation which 

designates "the establishment of the exact meaning of a legal norm"22) carried out by means of 

those techniques which the literature of the field considers as its components, namely (in a non-

exhaustive enumeration present in the literature of the field) "those of grammar, historicity, 

teleological [alongside] the logical method [and] the comparative method.”23 We will further 

develop some aspects of the interpretation methods used and the benefits of each of them for 

the conduct of our research, namely:  

1. the historical method, as a “set of gnoseological means dedicated to the research of 

concepts, principles, paradigms and legal mechanisms from the perspective of their 

 
21 Mainly of the legislative ones, but also of the budget, of the decisions to conclude the international agreements 

or of the non-legislative acts, in an exemplary enumeration. 
22 Mihai Bădescu, The rationale of law. The role and importance of the logical method of interpretation of legal 

norms, The International Conference Challenges of the Knowledge Society, Bucharest, 12th - 13th May 2017, 

11th Edition, „Nicolae Titulescu” University Publishing House, 2017, p. 384. 
23 Raluca Bercea, Alexandra Mercescu, O scurtă introducere în drept, Editura Humanitas, București, 2019, p. 

35. 
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succession in time”24, has given us the opportunity to analyze the Union decision-making 

process from an evolutionary perspective and to understand, beyond the technical details, 

the trends manifested by the process in question over time, as well as their impact on the 

character of the Union legal order,  which, in our opinion, is one of the most important 

elements of originality of the work. The main moments analyzed from a historical 

perspective are set out in chapters III and IV of our work.  We emphasize the importance 

of each moment in defining what has become, over time, a decision-making process that 

presents significant elements of statehood.  We would also like to point out, as a limit to 

research, but also as a possibility of developing it over time, that the historical method 

of research and interpretation would ideally involve an analysis of the content of 

successive meetings of the European Council, before it was enshrined in primary law, 

and the impact of these meetings;  

2. The systemic and teleological methods used by the CJEU as methods of interpretation 

are, in our research, the expression of the findings made, for example, in the Cilfit case.  

According to the judgment in that case, ‘every provision of Community law must be 

placed in its context and interpreted in the light of all the provisions of that right, its aims 

and the state of its development on the date on which it is to be applied’25. In another 

case settled by the Luxembourg court26, there are also arguments in favor of the 

teleological method of interpretation, the Court ruling that ‘for the purposes of 

interpreting a provision of EU law, account must be taken not only of its wording, but 

also its context and the objectives pursued by the regulation to which that provision 

forms part.”27 Based on these considerations, we have used the systemic and teleological 

methods of interpretation used by the CJEU as methods of interpretation.  To this end, 

we organized our approach so that we can analyze the decision-making process of the 

European Union in a holistic manner, avoiding limiting it to technical issues such as the 

decision-making procedures enshrined in the Treaty on the Functioning of the European 

Union.  At the same time, we included in the analysis the role of the values of the 

European Union, its objectives (in relation to the provisions of Article 352 TFEU and 

their impact on the understanding of Union competences), areas and categories of powers 

in relation to the principles under which the powers of the European Union are exercised 

or the role of the obligation to respect fundamental rights in the adoption of Union legal 

acts with binding effects, before and after the entry into force of the Treaty of Lisbon 

(especially from a case-law perspective).  We have also analyzed the Union decision-

making process within the different areas of competence, in particular those that have 

the potential to raise research problems with an impact on the character of the Union 

legal order (such as, for example, the CFSP or the accession to the Union or the 

withdrawal of States from the Union).  Thanks to the use of these methods, we believe 

 
24 Gheorghe Bocșan, doctoral thesis on the criminal dimension of the justice area of the European Union, 

coordinated by professor Augustin Fuerea, PhD., supported at the Doctoral School of the "Nicolae Titulescu" 

University of Bucharest, 2020, p.16. 
25 CJCE, Judgement of 06 october 1982, Srl Cilfit și Lanificio di Gavardo SpA împotriva Ministerului Sănătății, 

case 283/81, EU:C:1982:335, pct. 20. 
26 CJCE, Judgement of 21 may 2015, Charlotte Rosselle vs. Institut national d’assurance maladie‑invalidité 

(INAMI), Union nationale des mutualités libres (UNM), case C-65/14, EU:C:2015:339. 
27 Idem, pct. 43. 
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that we have provided the necessary coherence for the results of the research, ensuring 

the coordination of the various aspects presented and, together with the teleological 

method, contributing to the interpretation of the provisions of the studied regulations 

from the perspective of the proposed objectives.  In using, in the ways and (especially) 

with the results described, the methods mentioned with application to the Union 

decision-making process, we consider that there is a second important element of 

originality of our thesis;  

3. the logical method of interpretation is materialized in the use of correct deductive and 

inductive reasoning and in the observance of the norms of formal logic.  Here we believe 

that we have managed to ensure the coherence of the research, avoiding logical errors in 

achieving its objectives;  

4. Given the extensive use of foreign literature and, in particular, of relevant sources of law 

preceding Romania’s accession to the European Union that are therefore not available in 

the Official Journal of the European Communities in Romanian, and given the equal 

authenticity of the versions of the legal acts of the Union drawn up in all its official 

languages, the linguistic method of interpretation28 has also been used consistently.  

Through this, we sought to identify the correct meanings of the concepts with which we 

worked, in order to avoid erroneous translations.  Given the differences between 

autonomous concepts of Union law (commonly found in our research) and those, 

homonyms or not, specific to national legal orders in the States of origin of different 

authors, including Romania, the use of this method consisted in the analysis of the legal 

content of concepts that raised problems of interpretation and, subsequently, in the use 

of grammar and research of the lexical background of the languages in which the various 

texts were drafted in order to identify the correct meaning of the terms;   

5. the objective of identifying the nature of the union construction has required the use, 

throughout the research, of the comparative method of interpretation, in order to establish 

those similarities and differences which bring the union legal order closer or further away 

from that of public international law or domestic law, in order to fit it into one of the 

known types of subjects of international law (e.g. international organization, 

Confederation, federal state, etc.) or, on the contrary, to formulate the conclusion that 

the Union has its own original legal order.  And in the latter case, in order to achieve the 

fundamental objective of the research, it was necessary to identify the dominant features 

of the Union legal order, which made it necessary to use the comparative method, since 

the classification of an element into a category is achieved by identifying the similarities 

or differences between it and the dominant characteristics of the elements already 

included in that category, taking into account its accepted limits.  For this reason, during 

the course of our work we have used frequent comparisons between the various elements 

of Union decision-making and decision-making process specific to international 

organizations or States, as the case may be, or between the functioning of Union 

institutions and those of international organizations or Member States, in each situation 

according to the preponderant elements of similarity.  Also, during the thesis we made 

 
28 For further detailes regarding this concept, see, for example, Irene Otero Fernández, Multilingualism and the 

Meaning of EU Law, www.cadmus.eui.eu, 2020, accessed 08.01.2021, f.p. 
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comparisons between the different legal instruments on which the European Union was 

founded or on which it could have been founded, the comparisons in question 

representing as many elements of originality of the work;  

6. the last of the methods of interpretation used, the philosophical method, “presupposes 

interpretation based on doctrines belonging to philosophy and the general theory of law.” 
29 Therefore, in our research we have used it in order to place the elements of the 

decision-making process identified in the context of the concepts specific to the 

philosophy of law, especially in those with which the analysis of the concept of 

federation operates, having as important, but not the only source of inspiration, the 

publication known as The federalist papers30.  

The limits of our research are conferred by the fact that the European Union, being a 

subject of law endowed with a constantly evolving legal order, is likely to experience changes 

in its organization and functioning, including in the area of decision-making.  Depending on 

the manifestations of the will of the Member States in drawing up any future amendments to 

the Treaties on which the Union is founded, the conclusions and, in particular, the proposals of 

the thesis may be confirmed to a lesser or greater extent.  Given the difficult predictability of 

the future of the European Union, which depends on events over which researchers of the 

present time do not exercise sufficient control, our research will have to go through regular 

updating processes whenever the evolution of European Union law makes them necessary.  

 We appreciate that the originality of our work lies in several main elements, to which 

we shall refer in the following, and some of which have also been mentioned in the analysis of 

the research and interpretation methods used. First of all, we believe that the detailed 

evolutionary approach is a first element of originality.  Also, another element is represented, in 

our opinion, by the focus of the work exclusively on the Union decision-making process, unlike 

the works that address this aspect only tangentially, subsumed to other research objectives.  In 

addition to this, there are possible reflections on legislative proposals useful to the 

developments that the EU will be able to make.  

 

VIII. Organization of research activities.  Stages of research  

 

 According to the specialized doctrine, the stages of conducting a research in the 

field of law are generally circumscribed to a scheme which includes “the choice of research 

topic, the documentation (...) the formulation (...) and the verification of the hypothesis and 

scientific conclusions (...) [and] the writing of the work” 31. These stages have also governed 

the conduct of our research. 

 

 
29 Gheorghe Bocșan, op.cit., p. 21. 
30 Alexander Hamilton, James Madison, John Jay, The Federalist: a collection of essays, written in favour of 

the new Constitution, as agreed upon by the Federal Convention, september 17, 1787, Dover Publications, New 

York, 2014. 
31 Elena Aramă, Rodica Ciobanu, Metodologia dreptului: sinteze pentru seminar, Editura Universității de Stat 

din Moldova, Chișinău, 2011, p. 147 și urm. 
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IX. General presentation of the doctoral thesis  

 

CHAPTER I – INTRODUCTORY CONSIDERATIONS  

 

In order to demonstrate the specificity of the Union legal order, different from that of 

public international law, we proposed, in the first chapter of the thesis, a structure that began 

with a brief analysis of the legal order of international law, characterized by the absence of 

supranational legislative bodies and by the use of the intergovernmental method of adopting 

international legal instruments (in particular the main source of international law, the treaty).  

The research included the presentation of the specific legal order of the European Union, 

starting from the issue of the integration process in relation to the cooperation process, and 

ending with the analysis of the method known in the past as Community for the adoption of 

European Union legislation, and which, at present, we should rename as the Union method, 

taking into account the reforms enshrined in the Treaty of Lisbon.  

In the introductory chapter, we analyzed those aspects related to the differences between 

the legal order of the European Union and that of public international law, respectively to the 

institutions and bodies of the European Union, to which the legal acts of the Union were added, 

with their different characteristics.  Starting from the statement that “in order to define itself as 

autonomous, the Union legal order must define its relationship with other legal orders, 

especially with that of international law”32, we have presented the general characteristics of 

international law, of which the most relevant to our approach is the absence of a legislative 

body, in the absence of which public international law can only have a coordinating role.  

Next, we referred to the characteristics of the European Union legal order, and we 

stressed that it, unlike that of international law, has a legislative authority (composed of 

Parliament and Council), and the decision-making process specific to this authority differs from 

that of drafting legal instruments of international law, approaching the specifics of a federal 

legal order.  

Our approach has brought to the fore the institutions and bodies of the European Union 

which perform functions close to some corresponding institutions in the legal orders of the 

Member States  We can see that, at the level of the European Union, the institutions concerned, 

using the Community method, adopt legal acts, while the use of the intergovernmental method 

is only an exception, currently limited only to the scope of the common foreign and security 

policy.  

We have also referred to some defining characteristics of the sources of European Union 

law and have shown how the dispositions of European Union law, as a rule, are inserted directly 

into the legal orders of the Member States and can create rights or impose obligations on 

individuals.  However, we have also noticed that, although it is not the rule in the matter, the 

sources of public international law may, in certain situations, have the same characteristics.   

In order to reveal the profound meanings of these aspects, it is necessary, in our view, 

to look at the characteristics of the Union legal order in relation to those of state orders, 

especially of federal States.  Thus, without going into details, “in federal systems, powers are 

 
32 Francesca Martines, Direct Effect of International Agreements of the European Union, The European Journal 

of International Law, Vol. 25, nr. 1/2014, Oxford University Press, pp. 129-147. 
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divided not only between executive, legislative, and judicial powers, but also between the 

federal and federal levels.  These entities, be they States, regions or provinces, may enjoy 

substantial prerogatives, and the extent of their rights (and obligations, etc.) is determined by a 

Constitution33. Applied to the European Union, these features are materialized in a certain 

specific decision-making process, which distances itself from that of international cooperation 

organizations and includes elements of statehood.  

The meeting of all the characteristics which we have stated to distinguish the European 

Union from other subjects derived from public international law (linked, in particular, to the 

specificity of its decision-making process) and, more broadly, the legal order of the European 

Union from that of other subjects derived from international law (concerning, in particular, the 

characteristics of Union acts), entitles us to say that the European Union has a new legal order, 

different from that of public international law and which presents many elements of statehood.  

From the analysis of the evolution of the Union decision-making process, which we have 

achieved in the course of the following chapters, the presence of these elements has gradually 

expanded within the Communities and, at present, the European Union.  By their specificity, 

they are the essential elements that differentiate the Union from international cooperation 

organizations, with integration being its defining feature.  

 

CHAPTER II. THE SPECIFICITY OF THE ADOPTION OF THE 

FUNDAMENTAL TREATIES OF THE EUROPEAN UNION  

 

In a natural continuation of the aspects presented in the introductory chapter, during the 

second chapter we analyzed the issue of the Union decision-making process.  We started this 

approach with those aspects related to the adoption of sources that are at the highest level in the 

hierarchy built over time by the Court of Justice, through its jurisprudence, that is, the 

fundamental treaties of the EU, to which the specificity of the method of adoption we will refer.  

We found that, until the entry into force of the Treaty of Lisbon, the procedure for the 

adoption and revision of the Treaties as sources of primary Community law was carried out 

according to a mechanism specific to international law.   

At first glance, such a state of affairs could be considered to contradict the idea of the 

presence within the Union of (incipient) elements of statehood, particularly typical of federal 

legal orders.  However, the use of the historical method of research, based on the identification 

of precedents that meet the condition of similarity in fact, has led us to different conclusions, 

which do not undermine, but confirm our thesis, the presence of statehood elements within the 

Union legal order and their progressive expansion.  

If we look at how the best-known examples of federations currently in existence were 

formed, and how new federative entities join them, we note that the situation of constitution 

and accession by international agreements is not the rule in this matter. This does not mean that 

it is the first time in the case of the European Union.  

In order to set out the example which, on the basis of historical impact, we can consider 

the most representative in the matter, we mention that the basis of the emergence of the United 

 
33 Kenneth Newton, Jan W. van Deth, Foundations of Comparative Politics: Democracies of the Modern World, 

Second Edition, Cambridge University Press, Cambridge, 2010, p. 82. 
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States of America, as we know it today, was the document called Articles of Confederation and 

of perpetual Union34, which, from the point of view of its signing, followed by ratification in 

the legislature of each State, takes the form of an international agreement, and from the point 

of view of its content, which concerns matters relating to the acquisition, exercise and limits of 

power in the new State, as well as the distribution of power between the federal center and the 

federal entities, it shows a constitutional nature.  Similar conclusions, from the perspective of 

the composition of the constituent bodies, are also applicable to the Constitution of the United 

States and are all the more valid since the entry into force of the Treaty of Lisbon, given the 

consecration of the Convention method.  

We concluded that the specificity of the adoption of the fundamental treaties of the 

European Union was shaped by an evolutionary process whereby differences were established 

and accumulated from the adoption of the other international treaties, and that this specificity 

now consists predominantly in the use, for the revision of the Treaties on which the Union is 

founded, of the method of the convention.  

 

CHAPTER III.  THE EVOLUTION OF THE DECISION-MAKING PROCESS IN 

1952-2003  

 

In this chapter, we were able to point out, first of all, that the decision-making process 

in the European Communities has, since its inception, done through the Treaty establishing the 

European Coal and Steel Community and continuing with successive reforms, a series of stages 

during which it oscillated between supranational and international and, respectively, between 

mechanisms specific to the legal order of public international law and mechanisms with 

elements of statehood.   

We have stated this on the basis of the fact that all the European Communities have 

aimed at achieving, among the Member States, stronger cooperation than that resulting from 

cooperation organizations. “With this in mind, they have placed themselves in a closer 

perspective to federal relations35.”  

Clearly, the decision-making process leading to the conclusion of the agreements of will 

embodied in the Treaties establishing the European Communities was specific to public 

international law.  However, once these treaties came into force, the specifics of their decision-

making process changed fundamentally.  For example, within the ECSC, it was dominated by 

a supranational institution, the High Authority, which had the role of a dynamic element of the 

decision-making process, but, in certain circumstances, censored by a Council of Ministers, 

which functioned rather according to the specifics of classical international organizations, that 

is, it was made up of representatives of the member states and decided unanimously.   

In the case of the European Economic Community, the role of the supranational 

institution, the Commission, was diminished, and it could only adopt acts in exceptional 

circumstances, submitting proposals for acts to the Council, which decided on their adoption 

unanimously, until the end of the transitional periods referred to in the thesis, then unanimously 

 
34 Articles of Confederation and Perpetual Union, signed 15 november 1777. 
35 Augustin Fuerea, Drept comunitar al afacerilor, Ediția a II-a revizuită și adăugită, Editura Universul Juridic, 

București, 2006, p. 10. 
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or by qualified majority, as the case may be.  Also, depending on the policy-specific regulations 

of the Member States covered by the EEC, the decision-making process within the EEC could 

include consultation of the European Parliament (or consultative bodies).   

A common denominator of the European Communities, during the periods analyzed, 

was the marginal role of the parliamentary institution.  In practice, it could only exercise 

political control over the High Authority, namely the Commission, control, in turn, 

circumvented by regulations that made it excessively difficult in practice and, by excluding the 

Assembly from appointing a possible new High Authority or Commission, ineffective.  During 

those periods, the parliamentary institution did not participate in the adoption of the most 

important Community acts (regulations, directives, decisions), which distinguished it from the 

national parliaments.  This would not remain the case for long, as each successive reform of the 

founding Treaties, starting with the budgetary Treaties of 1970 and 1975 itself, would lead to 

an increase in the role of the European Parliament, involving it more and more in the decision-

making process.  In parallel, meetings of Heads of State and Government, originally outside the 

institutional framework of the Union, would increasingly influence the Union's actions.   

 In other words, during this third period in the evolution of the decision-making process 

within the European Communities, this process was generally presented according to the 

following scheme:  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

 

 

  

This scheme illustrates that, although it did not participate in the adoption of legislative 

acts and its existence was not enshrined in the Treaties, the European Council had an 

undocumented but important influence in practice on the decision-making process.  Given the 

consensus-based decision-making process in the European Council, typical of international 

cooperation organizations, and the fact that the Commission institution and the representatives 

of the Member States, meeting within the Council, were implementing, by means of the 

legislative acts in whose adoption they participated, the aspects contained in the conclusions of 
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the European Council meetings, we consider that the period we refer to can be characterized as 

the international-community period in the evolution of the European construction.  

This continued until the entry into force of the Single European Act and the Maastricht 

Treaty, which enshrined in the Treaties the forms of non-Community cooperation up to that 

time.  Practically, during the analyzed period, we can put forward that the ensemble made up 

of the European Communities and the cooperation we referred to evolved from a supranational 

character, to an intergovernmental and supranational one, in order to return to the supranational 

character.  

Analyzing the evolution of the Community's decision-making process on the basis of 

the above scheme, we considered that it began at a point between intergovernmental and 

supranational, but closer to intergovernmental, and then moved back in the intergovernmental 

direction and returned again, after the entry into force of the Single European Act and, 

subsequently, the Maastricht Treaty, to the supranational specificity.  

 

CHAPTER IV. ELEMENTS OF REFORM OF THE DECISION-MAKING 

PROCESS CARRIED OUT BY THE TREATY OF LISBON  

 

In this chapter we analyzed the main reform elements achieved as a result of the entry 

into force of the Treaty of Lisbon, which have relevance to the decision-making process.  The 

first of these, in order of our analysis, was to establish a mechanism by which the national 

parliaments of the Member States are involved in monitoring compliance with the principles of 

subsidiarity and proportionality, in the adoption of legislative acts by the Union institutions.  

The analysis of the mechanism in question has shown the presence of elements of 

statehood, stemming from the similarity of the role of national parliaments in Union decision-

making with the role of Land representatives in the procedure for establishing the position of 

the representatives of the German State within the Union institutions of which they belong, 

involved in the adoption of legislative acts the regulatory objects of which may interfere in the 

areas of competence of the Landen.  

Subsequently, our analysis referred to some aspects related to the implications of the 

obligation to respect fundamental rights in the legislative and administrative work of the Union 

institutions.  It has emerged from the presentation of those aspects that the existence of a catalog 

of fundamental rights in the basic constitutional charter of the Union confers specificity on that 

entity.  Such regulation and the obligation of the institutions of the Union, when adopting legal 

acts, to respect the fundamental rights and freedoms contained in the Charter are also a specific 

element of the fundamental laws of the Member States. Therefore, that obligation and its similar 

scope to that found in the constitutional law of the Member States constitute another element 

of the Union’s statehood.  

The last section of the chapter included an exposition of the main legal coordinates of 

the citizens' initiative at EU level, also introduced by the Treaty of Lisbon.  From its comparison 

with the Regulation of the citizens' initiative enshrined in Romanian legislation we could see 

the many similarities between the two procedures (the Union and the Romanian).  The existence 

of the citizens' initiative at EU level and the regulatory similarities identified were another 

element of statehood that the way in which the decision-making process is carried out confers 

on the Union.  
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Based on the analysis up to this stage, during the thesis, we were able to compile an 

overview of the conduct of the decision-making process in the European Union.  

It shall take as its starting point the adoption by the European Council (as an institution 

of the Union, as opposed to the previous situation) of general guidelines for Union action in 

certain priority areas, continuing only those elements which the issuing institutions will need in 

order to identify the areas in which they are to act, and the general coordinates of that action.  

Subsequently, the institution drafting a legal act of the European Union must verify the 

existence and nature of the Union competence in the field in which it wishes to act.  If, following 

this analysis, it is convinced that the Union is competent in the field or areas concerned and that 

the competence in question is exclusive, shared, supportive, coordinated and complementary, 

etc., the institution concerned will be able to act in accordance with the limits and specificities 

of each category of competence and the special rules governing Union action in each area or 

policy.  In its action, the issuing institution will have to identify the correct legal basis for the 

draft European Union act, otherwise it may be challenged, for example, by an action for 

annulment.  The Commission shall carry out studies, analyzes, documentation, meetings and 

debates with experts, representatives of civil society, social partners, etc. relevant to the subject 

matter of the draft act it intends to draw up.  Subsequently, the institution concerned (generally, 

the Commission) draws up the draft legal act in compliance with provisions of general relevance 

to Union action in its areas of competence.  

The Commission may also receive a proposal for a legislative act from citizens of the 

Union through the citizens' initiative, but in this case too, the decision on whether to submit that 

proposal to Parliament and the Council is up to it (the Commission).  

Once the draft Union act has been drawn up, the applicable legislative procedure may 

be initiated.  In principle, in particular where the ordinary legislative procedure is applicable, 

the Commission will initiate the procedure in question by transmitting its draft to the national 

parliaments, for the purpose of monitoring compliance with the principles of subsidiarity and 

proportionality, and to the Parliament and the Council, or to the Council, for the conduct of the 

applicable legislative procedure.  

 National Parliaments may exercise their powers under the provisions of Protocols 1 and 

2 annexed to the Treaty of Lisbon and, after the completion of the procedures in question, 

assuming that the act is  found to comply with these principles, the legislative procedure may 

continue.  This procedure involves either the adoption of the act by Parliament and the Council 

(according to the rules described in the course of our research), or by Parliament with the 

participation of the Council or by the Council with the participation of Parliament.  Thereafter, 

once adopted, the legal act shall be signed by the President or Presidents of the institutions 

which adopted it and will either be published in the Official Journal of the European Union, or 

communicated to the addressee(s), as appropriate.  

Summarizing, we were able to point out, on the basis of what has been presented up to 

this stage of research, that the Union decision-making process, according to the Treaty of 

Lisbon, is presented according to the scheme below, within which we considered opportune to 

include the national parliaments: 
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This process combines elements specific to international organizations, States and early 

American federal structures.  More specifically, the general paradigm of conducting the Union 

decision-making process presents elements of statehood corresponding to those stated in the 

relevant literature36, according to which one of the constitutional features of federal legal orders 

is that they allow “federal entities to influence or even block the decision-making process at the 

level of the federal center”, as is apparent from the parallels made with the fundamental law of 

the Federal Republic of Germany.  

 

CHAPTER V. SPECIFIC LEGISLATIVE PROCEDURES OF THE EUROPEAN 

UNION  

 

From all the things presented in this chapter we could see how, beyond the elements of 

differentiation from the national legislative processes (such as the fact that the monopoly of the 

legislative initiative is held by the Commission, the relative correspondent of the national 

executives, while, at a national level, the legislative initiative of the executive is not the rule, 

but the exception), the ordinary legislative procedure contributes to the augmentation of the 

elements of union statehood.  Further arguments for this assessment are provided by the fact 

that the European Parliament, which, in the ordinary legislative procedure, adopts the legislative 

acts specified in Article 288 TFEU together with the Council, is composed of representatives 

of the citizens of the Union, elected by direct vote (which may be assimilated to the German 

Bundestag in this regard), and the Council is composed of representatives of the Member States 

and can be assimilated, from the point of view of composition, to the Bundesrat.  

Special legislative procedures, with the initiative and role of adopting acts conferred on 

the Council, represent an intergovernmental counterweight to those stated above, but the ever-

decreasing share of areas in which special legislative procedures are applied is an exception, 

increasingly rarely applied, to the rule of the ordinary procedure.  Even the mere existence of 

the ordinary legislative procedure would be sufficient to differentiate the European Union from 

international cooperation organizations, but the extension of its use gives a substantial 

dimension to this differentiation, an added authenticity and depth, which complements the 

image of an international integration organization with state features.   

 
36 Jan Biela, André Kaiser, Annika Hennl, Policy Making in Multilevel Systems: Federalism, Decentralisation, 

and performance in the OECD countries, ECPR Press, Colchester, 2013, p. 47. 
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CHAPTER VI. THE SPECIFICITY OF THE DECISION-MAKING PROCESS IN 

THE FIELD OF THE EUROPEAN UNION'S EXTERNAL ACTION AND 

ACCESSION TO THE EUROPEAN UNION  

 

From a procedural point of view, the common foreign and security policy of the 

European Union is carried out by defining, by the European Council, the general guidelines and 

the adoption of decisions regulating: the actions to be taken by the Union, the positions to be 

taken by the Union, the modalities for implementing decisions on actions and positions, and the 

strengthening of systematic cooperation between Member States on the policy orientation of 

their policies37.  

In this chapter we noted the important participation of the European Council in the 

concrete implementation of the Common Foreign and Security Policy, which is an important 

difference compared to the situation encountered in the other policies of the Union.  Thus, 

according to the Treaty of Lisbon, the role of the European Council is generally to guide, to 

define the broad lines of direction for EU policy.  However, in the matter of the Common 

Foreign and Security Policy, the European Council shall participate directly in the decision-

making procedure  

The requirement of unanimity in the Council is, in our view, another concession to the 

intergovernmental approach.  In conjunction with the fact that in the institutional architecture 

of the Union the Council represents the interests of the Member States, the need for unanimity 

is natural, as this is a guarantee that foreign policy decisions do not harm the interests of any 

state.  

 In drawing the conclusions to which the analysis of the common commercial policy and 

the external action of the Union leads, we find that the intergovernmental elements of the Union 

are not as pronounced. Firstly, we believe that the Union's external action, along the lines of 

other policies, also presents a complex of intergovernmental and state characteristics, the former 

being represented by the Council's role in it and the others by the European Parliament's role as 

an institution bearing democratic legitimacy and as a representative of the citizens of the Union, 

as well as the Commission, as a representative of the interests of the Union.  Although the 

literature38 considers that ‘the Treaty of Lisbon has not solved the problem of unity and 

coherence of the Union in external action but, by multiplying the number of subjects of Union 

institutional law39, the treaty has stressed the need for complex negotiations, not only between 

Member States and the institutions of the Union, but even between the institutions, in their 

turn”40, our view is that the procedure applicable to the conclusion of the international 

agreements in question, although complex, bears many similarities with that applicable in the 

member states, whose consistency enjoys a wider acceptability and, by involving the European 

Parliament and having thee Council vote by qualified majority, they present non-specific 

elements of international cooperation organizations, which we can consider as States.  

 
37 According to Nicoleta Diaconu, Dreptul Uniunii Europene. Politicile Uniunii Europene, Editura Universul 

Juridic, București, 2017, passim. 
38 Astrid Boening, Jan-Frederik Kremer, Aukje van Loon (editori), Global Power Europe - Vol. 2 Policies, 

Actions and Influence of the EU’s External Relations, Springer, Berlin-Heidelberg, 2013, passim. 
39 Regaringd the institutionalization of the European Council. 
40 Astrid Boening, Jan-Frederik Kremer, Aukje van Loon, op.cit, p. 3 
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 It follows from the case-law of the Court of Justice that international agreements have 

both a legal force superior to the derived sources of Union law and a priority applicability in 

relation to the national law of the Member States in situations of conflict, and their dispositions 

may even benefit from a direct effect.  In the procedure for concluding agreements to which the 

Union is a party, the Commission's negotiating role has significant similarities with the 

corresponding role of national governments, the relationship between Parliament and the 

Council and the Commission,  also presents similarities with the relationship between national 

parliaments and governments over which they exercise political control, and the adoption by 

the Council of decisions on the conclusion of agreements is similar to the ratification of 

international agreements by the Senate of federal States (composed generally of representatives 

of federal entities).  Even the pronounced role of the Union executive in this procedure is similar 

to the role of the national executive in negotiating international agreements concluded by States 

which, in turn, are generally an apanage of the executive.  

Looking at the particularities of the procedures for accession and withdrawal to and 

from the European Union, we could see that they differ, in a number of fundamental aspects, 

from the other procedures described in this research, and are somewhat similar (although the 

role of the European Parliament is stronger in the case of the accession of the new States) to the 

procedures of the CFSP, being, from the point of view of positioning on the imaginary axis of 

intergovernmental-federalism, second after the CFSP, depending on the proximity to 

intergovernmentalism.  

However, the need for the European Parliament to approve the accession and withdrawal 

agreements, in conjunction with the fact that in the Member States the conclusion of 

international agreements is carried out by the Executive and the laws ratifying them are adopted 

by the Superior Chambers of Parliament, also confers on these procedures elements of 

statehood. Therefore, they cannot be considered absolute exceptions to the presence of 

statehood elements in the decision-making process at European Union level.  

 

CHAPTER VII.  THE CHARACTERISTICS OF THE INSTITUTIONAL 

DECISION-MAKING PROCESS  

 

 During the seventh chapter we were able to observe that the analysis of the decision-

making process within the institutions of the European Union was a necessary step, which 

complemented the understanding of the Union decision-making process as a whole and helped 

to build a general, complete perspective on the legal phenomena leading to the adoption of 

legally binding Union acts (whether legislative or not).  

 This is because, from the analysis of decision-making in its inter-institutional 

dimension, which concerns only the interactions between the institutions with a view to 

adopting Union legal acts, this process gives the impression of a character close to the federal 

one, of a model similar to the process of adopting legislative or administrative acts (where 

appropriate) in the Member States. 

 In analyzing the institutions involved in the decision-making process, we concluded 

that, although the institutions interact according to a model of a state nature, within each 

institution individually, the decision-making process presents, in two important situations, 

obvious similarities with the equivalent institutions of international cooperation organizations 
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(in the case of the European Council and the Council), in one situation, it has pronounced 

similarities with the equivalent national institution (the situation of the European Commission), 

and in a fourth and final case (the European Parliament), the institution under investigation is 

currently presenting a model of the decision-making process that can show strong similarities 

with the corresponding institution internally. However, there are also provisions in the rules of 

procedure which give the possibility of interinstitutional negotiations carried out in a framework 

somewhat similar to international cooperation organizations and, on the other hand, allows the 

adoption of own positions on draft legislative acts by a small number of members of the 

analyzed institution.   

 

CHAPTER VIII.  GENERAL CONCLUSIONS AND PROPOSALS FOR LAW 

AND TREATY REVISION   

 

 In the last chapter of our thesis, we stated its general conclusions (which, for reasons of 

opportunity, we do not reproduce in this summary) and, most importantly, we formulated 

certain proposals for law and treaty revision, which concerned both formal and substantive 

issues, and to which we will refer next.  

 In matters of form, our proposal came in the context in which the Treaties on which the 

European Union is founded recognize the existence of institutions, bodies, offices and agencies.  

For example, Article 15 TFEU States that ‘in order to promote good governance and ensure the 

participation of civil society, the Union’s institutions, bodies, offices and agencies shall act with 

the utmost respect for the principle of transparency’ and Chapter III (the ‘Union’s advisory 

bodies’) of Part six (Entitled "institutional and financial provisions"), the Economic and Social 

Committee and the Committee of the Regions have two consultative bodies.  In other words, 

the wording of the Treaties does not sufficiently differentiate between these distinct notions.  

Moreover, Article 7(3)(a) of Protocol (No 2) on the application of the principles of subsidiarity 

and proportionality defines41 the legislative body of the Union as being composed of Parliament 

and the Council and point (b) uses the same concept.  In order to avoid this, we state, as a 

proposal for a Treaty revision, the taking over of the expression used by the Spinelli project42, 

namely that of legislative authority.  

 By applying this proposal, the new text of Article 7 (3) (a) of the said Protocol would 

contain the following:   

 

a) before concluding the first reading, the legislative authority (the European 

Parliament and the Council) shall examine the compatibility of the legislative proposal with 

the principle of subsidiarity, taking into account in particular the reasons invoked and shared 

by the majority of national Parliaments and the reasoned opinion of the Commission;  

 

and point (b) would be as follows:  

 

 
41 In this regard, see, Augustin Fuerea, Legislativul..., op.cit., p. 200 și urm. 
42 Draft Treaty establishing the European Union, published in the Bulletin of the European Communities, February 

1984, no. 2, pp. 8-26. 
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(B) if, by a majority of 55 % of the members of the Council or by a majority of the votes cast 

in the European Parliament, the legislative authority considers that the legislative proposal 

is not compatible with the principle of subsidiarity, it shall no longer be examined.  

  

 As regards the substantive proposals, they aimed both at supplementing regulations in 

support of increasing their clarity, and at proposals relating to the course of the decision-making 

process.  

 The first proposal, modeled on the Spinelli project, aimed at specifying in primary 

Union law that, until the Union legislates in a certain area of exclusive competence, the rules 

contained in the acts of the Member States governing that area continue to have effect.  

 Once this proposal has materialized, the following text would be added to the content 

of Article 2(1) TFEU:  

 

Pending the adoption by the Union of legally binding acts in the areas in which the 

Treaties confer exclusive competence on the Union, the rules contained in the legally binding 

acts of the Member States, having the same subject-matter of Regulation, shall continue to have 

effect.  

 

 A second proposal aimed at reformulating the provisions relating to the principle of 

subsidiarity, to specify that, under this principle, the Union can only act to achieve those 

objectives which can be undertaken more effectively jointly than by the actions of the Member 

States separately, and in particular those whose implementation requires Union action because 

their size or effects extended beyond national borders.  

 To this end, Article 5(3) TEU should read as follows:  

 

(3) On the basis of the principle of subsidiarity, in areas outside its exclusive 

competence, the Union shall intervene only if the objectives of the envisaged action can be 

achieved more effectively by the Union than by the Member States, at regional or local central 

level, and in particular where, due to the scale and effects of the envisaged action, they can 

only be sufficiently achieved at Union level.  

 

 Also in relation to the principles of subsidiarity and proportionality, but as regards the 

monitoring of their compliance by national parliaments, we noted that the current provisions of 

Protocol No.2 on the application of the principles of subsidiarity and proportionality do not 

provide the obligation for the institution drafting the legislative act to re-examine the draft -  

neither where reasoned opinions of the national parliaments, establishing that the draft does  not 

comply with the principles in question, represent one third of the total votes allocated, nowhere 

reasoned opinions bring together a simple majority of votes43.  

 While we have acknowledged that such a regulatory solution is in line with the European 

Union's character as an international integration organization, facilitating the adoption of draft 

legislative acts, we  considered that a deeper involvement of national Parliaments in the 

adoption of legislative acts would be consistent with the Union's own character, and its 

 
43 Situation which, at the date of completion of the doctoral thesis (12.05.2022) had not yet been met in practice. 
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decision-making process's functioning in the federal paradigm, which takes over some elements 

of the legal orders of the federal States, adapting them to the specificity of a Union of States.  

 For this reason, we proposed that the issuing institution should not be required to 

withdraw the draft legislative act if the threshold of one third of the votes allocated to national 

parliaments is reached (as the introduction of such a requirement in the event of such a low 

threshold being reached could be detrimental to the efficiency of the legislative adoption 

process), but that the issuing institution would have the obligation to withdraw the draft 

legislative act if the national parliaments' reasoned opinions establishing that it does not comply 

with the principles of subsidiarity and proportionality constitute a simple majority of the votes 

cast.  

 By adopting this proposal, paragraph 3 of Article 7 of Protocol No 2 on the application 

of the principles of subsidiarity and proportionality would read as follows:  

 

(3) Also, under the ordinary legislative procedure, where reasoned opinions on a draft 

legislative act’s failure to comply with the principle of subsidiarity represent at least a simple 

majority of the votes allocated to national Parliaments in accordance with the second 

subparagraph of paragraph 1, the issuing institution is obliged to withdraw the draft 

legislative act.  

 

Another proposal referred to the enumeration, in a list system and in a single provision 

of the Treaties, of the powers of the European Parliament, as an institution bearing democratic 

legitimacy, in order to make its powers clearer for those directly represented by that institution, 

namely the citizens of the Union.  

 Regarding the EU legislative procedure, we proposed to take over the provisions of the 

Spinelli project, which enshrines a single legislative procedure (along with the elimination of 

the existing legislative procedures), with the mention that, as far as we are concerned, we 

propose to grant a right of initiative not only to the Commission, but also to the members of the 

Parliament and the Council, according to the national model, which would bring these 

institutions closer to their place and role at member state level. 

 If these proposals were implemented, the content of the new Article 289 TFEU would 

be as follows:  

The Union legislative procedure consists of the joint adoption by the European 

Parliament and the Council of a regulation, directives or decisions, on a proposal from the 

Commission or on the initiative of one of the members of Parliament or of the Council (...),  

 

and the current paragraph (2) of the same article would be deleted.   

Also, paragraph (2) of Article 294 would have the following content:  

 

2. The Commission or one of the members of Parliament or the Council shall submit 

a proposal to the European Parliament and to the Council.  

 

Many other provisions of Union primary and secondary law (in particular the 

Regulations on the organization and functioning of the institutions) would be subject to 

significant technical and terminological adaptations.   
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 At the same time, we proposed to enshrine, at the level of primary law, the priority of 

EU law in relation to national rules, in situations of conflict, which would bring more clarity 

for the recipients of the rights or obligations arising from EU acts, beyond that already brought 

about by case law.  

 For example, in Article 47 TEU, the current reference to the legal personality of the 

Union would become paragraph 1 of that Article, to which would be added a second paragraph, 

having the following content, inspired by Declaration No 17 attached to the Treaty of Lisbon:  

 

(2) the Treaties and the legislation adopted by the Union on the basis of the Treaties shall take 

precedence over the law of the Member States  

 

 We consider that reference to the case-law of the Court would not be necessary in that 

provision, since the rules of Union law are already interpreted in accordance with the case-law 

of the Court, but it can be preserved in that Declaration.  

 And with regard to the Charter of Fundamental Rights, on the basis of the wording of 

Article 52(1) of the Charter, in which we identified the use of the term 'by law', we considered 

that, in the context in which the provisions of the Charter are addressed to both the institutions 

of the Union and the Member States, when implementing Union law, it may appear appropriate, 

in relation to the types of acts in the national legal orders of the Member States, but, in relation 

to Union law, it may create confusion.  Of course, if the Treaty establishing a Constitution for 

Europe had entered into force, it would have included categories of acts such as "European 

laws" and "European framework laws", but these are among the formal elements that the Lisbon 

Treaty authors have renounced.  At present, however, the concept of a ‘legislative act’ is 

common at EU level, which the TFEU understands as any act adopted by a legislative 

procedure.  In order to avoid any confusion, although we considered that the notion of “law” 

used by the Charter44 refers to this latter category of acts, we considered that an expression of 

the type:  

 

‘By law, by the Member States, and by law, by the Union’  

 

it would be likely to bring more clarity and predictability to this provision.  

 In the area of the proper functioning of the institutions, we did not propose the abolition 

of interinstitutional agreements or of COREPER, although we have made some criticism of 

their role, as they are, however, important for the smooth implementation of the legislative acts 

process.  Instead, we proposed to introduce, in the rules of procedure of the European 

Parliament, the obligation to verify the existence of a quorum at the beginning of each voting 

session, in order to ensure the representativeness of the procedure for adopting Parliament's 

positions.  

 The current point 2 of Article 168 of the rules of procedure of the European Parliament 

would thus be supplemented by the statement that:  

 

 
44 In Article 52 (1), aforementioned.  
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"Before the voting begins, the Secretaries shall verify the existence of the meeting quorum using 

the electronic voting system",  

 

and the first assumption of point 3 would be deleted, with the other relevant provisions 

of the EP rules of procedure being adapted accordingly.  

 But perhaps most importantly, even though we stated it at the end, we proposed the 

general clarification of the provisions of primary law of the European Union by merging them 

into a single legal instrument, following the model of the Treaty establishing a Constitution for 

Europe.  In this situation, the current TEU would take over the rules of the TFEU, systematized 

in such a way as to be in a logical order, which would facilitate both the identification of the 

relevant provisions for each subject and their understanding by specialists, and in particular, by 

the recipients of Union legal rules, benefiting only from a minimum knowledge of European 

Union law.  

 The aspects stated throughout the work and its conclusions have demonstrated, on the 

one hand, the achievement of the objectives of the doctoral thesis and, on the other hand, the 

usefulness of the scientific approach, consisting both of the conclusions drawn on the evolution 

of the decision-making process in the European Union, as well as in the wording of the previous  

law and Treaty revision proposals.  
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