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This thesis has addressed the issue of safeguarding procedures regulated by
Law no. 85/2014 on insolvency prevention and insolvency procedures.
Throughout their history, safeguarding procedures have been regulated in times of
crisis and only with an exceptional character, bankruptcy procedures being
preferred in order to more quickly cover creditors' claims. However, there have
been circumstances where honest, bona fide debtors have run into bankruptcy in
the course of their business, and these circumstances have forced legislators
everywhere to recognize the need to regulate alternatives to bankruptcy
proceedings. Of course, since the identification of a balance between the interests
of the creditors and those of the debtor has knowns some barriers, the safeguarding
procedures experienced a continuous evolution.

At the national level, the first regulation of a safeguarding proceedings was
achieved by Law no. 64/1995 regarding the judicial reorganization and liquidation
procedure.! After almost two decades of application, judicial reorganization
proceedings have shown a very low success rate, estimated at 2% - 3% of all
proceedings. It was also noted that insolvency proceedings are lengthy and
expensive. All these arguments led to the awareness of the need for a legal
framework to address the issue of insolvency prevention. Thus, in 2009,
considering the economic crisis that significantly affected the national economy,
the Law no. 381/2009 regarding the introduction of the preventive composition
and the ad-hoc mandate?, a procedure with tradition in national law, has entered
into force. In 2014, one of the most important moments in the evolution of
safeguarding procedures was marked, their regulations being approached through
a single normative act: Law no. 85/2014. However, to date, the safeguarding
procedures have not met with the expected success.

Regarding the preventive composition proceeding, according to the
statistical data of the National Office of the Trade Register sent by Notification no.
25422 / 13.01.2021, the institution communicated® to us the statistical situation,
according to which a total number of 91 entities registered mentions regarding the
preventive agreement, of which 71 belonging to S.R.L.s, (LLCs) 18 belonging to
S.A.s (corporations), 1 belonging to PFA (natural person) and 1 belonging to Il
(natural person). In the period 2020 - 2021 (updated data until 15.11.2021)% a
number of 30 mentions were registered regarding the preventive composition, of

! Published in the Romanian Official Journal no. 130/29.06.1995

2 Published in the Romanian Official Journal no. 870/14.12.2009

3 Notification no. 25422 / 13.01.2021 issued by the National Office of the Trade Register, as well as the
document in Excel format containing the statistical data, were sent to the e-mail address
office@insolpedia.ro on 13.01.2021.

4 Address no. 25422 / 13.01.2021 issued by the National Trade Register Office, as well as the document in
Excel format containing the statistical data, were sent to the e-mail address office@insolpedia.ro on
13.01.2021.
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which 20 entries were made by S.R.L.s (LLCs), 9 by S.A.s (corporations) and 1
by to a Il (natural person). From the interpretation of the statistical data, there is a
growing interest in accessing the preventive safeguarding procedures, as 25% of
the total mentions registered at the National Trade Register Office were carried out
during the period of the health crisis generated by the COVID-19 pandemic.

Not only the national legislation underwent a reform, but also the European
one, by replacing Regulation (EC) no. 1346/2000 of the Council of 29.05.2000 on
insolvency procedures® with Regulation (EU) 2015/848 of the European
Parliament and of the Council of 20.05.2015 on insolvency procedures®, which
extends its scope to safeguard procedures, but also by the entry into force of
Directive (EU) 2019/1023 of the European Parliament and of the Council of
20.06.2019 on preventive restructuring frameworks, on discharge of debt and
disqualifications, and on measures to increase the efficiency of procedures
concerning restructuring, insolvency and discharge of debt, and amending
Directive (EU) 2017/1132.7

As a result of the entry into force of Directive (EU) 2019/1023, Romania,
along with all the Member States, transposed into national legislation the main
concepts and regulations promoted at European level for more than a decade,
materialized in a new vision of the concept of insolvency, similar to the well-
known Chapter 11 of the U.S. legislation. Therefore, on 14.07.2022, Law no. was
published in the Official Gazette. 216/2022, named during the work "Law for the
transposition of the Directive in the matter of restructuring”, which entered into
force on 17.07.2022. This moment marks the most important evolution of the
safeguarding procedures, especially those aimed at preventing insolvency, as today
they form the purpose of Law no. 85/2014.

Therefore, on the 14™ of July 2022, the Law no 216/2022 was published in
the Romanian Official Journal® (named throughout the thesis ,Law the
transposition of the Directive in the matter of restructuring”, which entered into
force on the 17" of July 2022. This moment marks the most important evolution
of the safeguarding procedures, especially those aimed at preventing insolvency,
as today they form the purpose of Law no. 85/2014.

Currently, the global economy is simultaneously facing several crises,
among which we mention the political crisis generated by the invasion of Ukraine
by the Russian Federation, the personnel crisis, the energy crisis, the raw materials
crisis, the crisis generated by the uncontrolled increase in prices, as well as the
high level of inflation. Therefore, it is a certainty that businesses will face difficult

5 Published in the European Union Official Journal, L 160/1, 30.06.2000.
® Published in the European Union Official Journal, L 141/19, 05.06.2015.
" Published in the European Union Official Journal, L 172/18, 26.06.2019.
8 Published in the Romanian Official Journal nr. 709 din 14.07.2022.
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obstacles in the coming period. For this reason, the new insolvency prevention
procedures, along with the formal judicial reorganization safeguarding proceeding,
will be able to contribute decisively to the revitalization of the business
environment.

Both the national and the European insolvency reform bring safeguarding
procedures to the fore, with the aim of turning the application of formal insolvency
procedures into the exception to the rule, with the aim that they are reserved
exclusively for professionals who can no longer be save from bankruptcy. All these
arguments reveal the topicality and importance of the researched theme.

1. The purpose and objectives of the thesis

The aim of the paper is to analyze the safeguarding procedures, especially
those destined to prevent insolvency, both in the previous regulations and in the
current regulation, as a result of the transposition of the provisions of Directive
(EU) 2019/1023 into the national legislation. Through this, I aimed to underline
the evolution of the way in which this issue was treated.

The first objective of the thesis is to present the history of safeguarding
procedures regulated at the national level at the beginning of the 20" century, so
as to identify their genesis, the source of inspiration and the way in which the
legislator decided to approach, at that time, such a delicate matter, especially if we
consider the strong character of the stigma of bankruptcy at that time.

Another objective is to present the aspects of comparative law, through
which we aimed to analyze the best performing legal systems in the matter of
formal restructuring and preventive restructuring, in order to identify the best
practices that could be a source of inspiration for the Romanian legislator. In
matters of insolvency prevention procedures, we have chosen the French and
Italian legal systems. This is because the Italian legal system was the main source
of inspiration for the Romanian legislator from the beginning of the 20" century.
The French legal system was chosen as a result of the encouraging statistics
regarding the success of procedures to prevent the cessation of payments, another
argument being that the French Commercial Code regulates three such procedures.

In the matter of judicial reorganization, we chose the legal system of the
United States of America, because Chapter 11 represents the main source of
inspiration for the European legislator in addressing the issue of insolvency,
respectively in the elaboration of the Directive in the matter of restructuring. We
also chose the Japanese legal system, since, according to Doing Business 20199, a

® World Bank, Doing Business 2019: Training for reform. Economy profile: Japan, editia a 16-a, disponibil
spre descarcare: https://www.doingbusiness.org/en/data/exploreeconomies/japan#DB_ri <Accessed in
18.08.2022>
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report prepared by the World Bank, Japan ranks first in terms of the efficiency of
insolvency mechanisms, while the U.S. it ranks third, out of a total of 190
economies studied.

In order to underline a delimitation among the concepts mentioned in the
thesis, | deemed it necessary to introduce a section that deals with the difference
between the debtor in difficulty, insolvency, balance-sheet insolvency and
bankruptcy, in order to also delimit the procedures applicable to the debtor in each
of these cases.

| also set out to identify the main barriers that discourage creditors from
accessing insolvency prevention procedures and that stand in the way of early
restructuring, taking into account the fact that national legislation regulates three
safeguard procedures and, however, the fourth procedure, respectively bankruptcy,
Is the most common in practice. For this purpose, | considered it appropriate to
dedicate a section in the paper to highlight both the common elements of the
safeguarding procedures and the particularities of each one.

Considering the legislative changes having an impact on the safeguarding
procedures, we aimed to highlight the most important aspects in this regard
throughout the entire thesis, in order to form an overview of their evolution over
time.

1. Research methodology

In the preparation of the doctoral thesis, the following research methods
were used: (i) the historical method, (ii) the comparative method and (iii) the
logical method. The historical method was used in order to identify the genesis of
the concepts that, today, are known in the form of safeguarding procedures, so that
the evolution of regulation in the matter can be underlined. Also, the historical
method was useful in identifying the legislator's reasoning regarding how to
approach these matters. The comparative research method had the role of helping
to identify the best practices from other legal systems globally recognized to be
effective. Also, the comparative method was used in the analysis of the regulation
of safeguarding procedures from different time points, in order to be able to
conclude on their degree of evolution. The logical method was used in order to
formulate some personal contributions following the analysis of the relevant
regulations, jurisprudence and doctrine.

2. The structure of the thesis

10



The work begins with a list of abbreviations and is structured in 11 (eleven)
chapters. The paper ends with conclusions and propositions, followed by a list of
the bibliographic sources used.

The first chapter deals with introductory notions regarding the
safeguarding procedures regulated by Law no. 85/2014. In this chapter, | started
by highlighting the differences between the concepts of debtor in difficulty,
insolvency, balance-sheet insolvency and bankruptcy.

| emphasized the fact that the law subtly distinguishes two situations
regarding the debtor's ability to fulfill his obligations, i.e. he executes or has the
ability to execute his due obligations, so that the patrimonial state of the debtor in
difficulty can be divided into two categories: (i) a state of possible financial
difficulty, when the debtor fulfills the obligations due, but nevertheless feels or
anticipates a financial pressure in his current activity and (ii) a state of probable
difficulty, which we can call a state of accentuated financial difficulty, when the
debtor exceeds the maturity of the payable obligations, but not more than 60 days.

This delimitation is necessary in order to choose the most appropriate
safeguarding procedure. In the second subsection, we performed an analysis of the
purpose of Law no. 85/2014, stating that, currently, safeguarding procedures are
in the foreground, for the first time in the history of their regulation. The
fundamental principles of the procedures regulated by Law no. 85/2014 have also
been analyzed, in order to identify the essence that governs them.

The second section of the first chapter analyzes the categories of persons
who may be subject to safeguarding procedures, specifying that the legislative
changes envisaged by the Draft Law for the transposition of Directive (EU)
2019/1023 in this regard have been highlighted. Sections Ill and IV of the first
chapter cover the basics of safeguarding procedures without going to the heart of
the matter. Chapter | ends with the Vth section, which deals with the common
elements of safeguarding procedures, as well as the particularities of each of them.

Chapter Il addresses the reform of the national legislation in the matter of
restructuring. The chapter begins with a brief history of bankruptcy. Section Il
presents a comparative analysis of insolvency prevention procedures in terms of
their regulation through the Law no. 381/2009, respectively through the Law no.
85/2014. Regarding the judicial reorganization procedure, its regulation was
compared in the light of Law no. 85/2006, respectively of Law no. 85/2014.

Regarding the judicial reorganization procedure, its regulation was
compared in the light of Law no. 85/2006, respectively of Law no. 85/2014. The
third section is dedicated to the main legislative changes brought by the Goverment
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Ordinance of Emergency no. 88/2018%°, considered to be a true setback in the path
of progress.

The chapter ends with the 1\VVth section, dedicated to the concept of state
aid, through which we wanted to emphasize the importance of the participation of
the budget creditor - referred to throughout the thesis as the permanent creditor of
any professional - in the procedures for safeguarding viable debtors. | also
emphasized that the lack of involvement affects not only the debtor and his
activity, but also the interests of other creditors.

Chapter 111 deals with the reform of European insolvency legislation. |
considered it necessary to include a chapter dedicated to this subject as a result of
the beneficial changes, with a strong impact on the efficiency of preventive
restructuring and insolvency procedures. The chapter is structured in two sections,
the first being dedicated to the analysis of the differences between the previous and
current regulations in the field of insolvency, namely Regulation (EU) 2015/848
of the European Parliament and of the Council of 20.05.2015 on insolvency
procedures, which expands its scope enforcement and safeguarding procedures.
The second section is dedicated to the analysis of the key concepts and objectives
of Directive (EU) 2019/1023.

Chapter 1V is dedicated to general aspects of insolvency prevention
procedures. It begins with the evocation of bankruptcy avoidance procedures
regulated by the Romanian legislator since the beginning of the 20" century.
Following extensive documentation, we identified at least 6 such procedures
dedicated to debtors in difficulty between 1905 and 1933. Among them, the
following were addressed: the pre-bankruptcy moratorium and the post-
bankruptcy moratorium, preventive measures, all of which are regulated by the
Romanian Commercial Code of 1887, the preventive agreement and the judicial
liquidation of commercial debts, the latter being regulated by special laws.

Section Il deals with aspects of comparative law, in which | have carried
out an analysis of the legal systems in Italy and France. Section 111 is divided into
4 subsections: the first explores ways to prevent financial hardship. | emphasized
that these are difficult to identify, because before identifying the solution, the
problem must be identified, thus establishing in time the occurrence of financial
difficulties or the beginning of a decline is difficult to achieve. The second
subsection deals with the alert mechanisms for financial difficulties and analyzes
the French legal system. Also, solutions have been proposed that can lead to
increasing the efficiency of these mechanisms. The last subsection deals with the
responsibilities of the governing bodies in the event of the probability of
insolvency.

10 published in the Romanian Official Journal no. 840 / 02.10.2018.
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Chapter V is fully dedicated to the ad hoc mandate procedure. This chapter
begins with the analysis of the conditions for opening the procedure, followed by
the description of the stages in which it is carried out. The third section is dedicated
to the bodies that apply the procedure. On this occasion, | have analyzed each of
their duties and have also highlighted those duties that are not expressly mentioned
by law, but which fall under their responsibility. Section IV deals with the recovery
of the debtor through the ad hoc mandate procedure and is divided into two
subsections: the first discusses the measures that can be included in the ad hoc
mandate, while the second addresses the issue of negotiations with creditors and
brings to the fore good practices and techniques of negotiation.

Chapter VI is fully dedicated to the preventive agreement procedure. The
chapter consists of 7 sections and begins with the conditions for triggering the
procedure. The second section describes the stages regarding the initiation of the
procedure and includes an analysis of the duties of the bodies that apply it, as well
as how the debtor and creditors can actively participate in the procedure. Also,
creditors’ attributions were analysed. Section IV deals with the formalities of the
preventive agreement. | have underlined that they are represented by: (i) the
submission and communication of the preventive arrangement offer; (ii) publicity
formalities regarding the preventive arrangement offer; (iii) conclusion of the
preventive agreement; (iv) approval of the preventive agreement. Unlike the
procedure of the ad hoc mandate, but similar to the judicial reorganization, the
procedure of the preventive arrangement involves going through specific
formalities in order to apply. Section V deals with the preventive arrangement offer
and the preventive arrangement draft from the perspective of the content, the terms
of preparation and negotiation, as well as from the perspective of the essential
element of the procedure. Section VI deals with the approval stage of the
preventive agreement. | have underlined that the purpose of approving the
composition is to impose on the minority of creditors the expression of the will of
the majority of the signatory creditors, on the one hand, as well as to protect the
debtor who is trying to recover, in front of the minority of non-signatory, unknown
creditors and creditors whose claims are disputed and/or in litigation, on the other
hand. The chapter ends with Section V11, which deals with the modalities and cases
of closing the procedure.

Chapter VII presents an analysis of the Draft Law with the object of
transposing Directive (EU) 2019/1023 into national legislation. We used the final
form of the Draft Law, which does not differ in substance in relation to Law no.
216/2022. The chapter is structured in 4 sections. The first section deals with the
general aspects that are intended to be changed in the matter of insolvency
prevention procedures. The second section talks about the abrogation of the ad hoc
mandate and the introduction of the restructuring agreement, a new procedure

13



without a counterpart in previous regulations. The third section presents the
changes considered in the matter of the judicial reorganization procedure, starting
from its legal nature, up to the cases and ways of closing it.

Although we have not identified any substantive differences between the
Draft Law with the object of transposing the provisions of Directive (EU)
2019/1023 and Law no. 216/2022, | still considered it necessary to introduce a
chapter dedicated to the latter. Thus, Chapter VI1? brings additions to the previous
chapter and analyzes not only the changes in the insolvency-related matters, but
also the changes made to other complementary normative acts.

Chapter V111 presents the general aspects of insolvency proceedings. We
must specify that, throughout the work, we mainly dealt with the judicial
reorganization procedure, excluding the bankruptcy procedure from the research.
The first section of this chapter considers the genesis and evolution of the judicial
reorganization procedure at the national level. Inspired by the model promoted by
Chapter 11, we have thus managed to capture the evolution of this procedure, since
its genesis. | emphasized the fact that, unlike other legislation of the member states,
Romania offered the benefit of the second chance, embodied in the final discharge
of debts, from the first regulation of the judicial reorganization procedure.

Related to the provisions of the previous regulation of bankruptcy, namely
the Romanian commercial code of 1887, | showed that, in the situation of the
national legislation, the concept of insolvency or, as it was known in 1995, that of
cessation of payments, did not know an evolution from this point of view, but a
true transformation, adapted to modern legal systems. The second section deals
with aspects of comparative law, in the elaboration of which | have chosen the
legal system of the USA. and that of Japan. These two legal systems are recognized
to be among the most effective globally, so we tried to identify the key to their
success and the best practices in the matter.

The third section addresses the underlying causes of insolvency. Following
documentation and research, we identified the following causes as the most
common in the situation of insolvent debtors: (i) faulty management; (ii) misuse
of trade credit; (iii) decrease in the level of competitiveness; (iv) the debtor's
reliance on a single contract or single customer. The chapter concludes with the
fourth section, which sets out the responsibilities of the debtor's governing bodies
in the event of insolvency.

Chapter 1X deals with all aspects related to the opening of insolvency
proceedings. The first section analyzes the conditions for triggering the general
insolvency procedure. The second section is dedicated to persons who have active
procedural status in formulating a request to open insolvency proceedings. In this
regard, (i) the debtor's claim and (ii) the creditor's claim have been analyzed
separately in different sub-sections.

14



Section |11 talks about the bodies that apply the procedure : (i) the courts,
namely the competent Court and the Court of Appeal, (ii) the syndic judge and (iii)
the judicial administrator. In the fourth section, we analyzed the role of the
participants in the procedure, as well as their duties. The chapter ends with the fifth
section, dedicated to the analysis of the effects of opening the general insolvency
procedure. It should be noted that we tried, as much as possible, to achieve
symmetry in the structure of the thesis, in relation to the three safeguarding
procedures.

Chapter X is exclusively dedicated to the judicial reorganization procedure
and begins with an analysis of this notion. | made mentions of the restructuring
arrangements, emphasizing that, unlike the insolvency prevention procedures, this
procedure carries the permanent risk of bankruptcy. | also showed that, due to the
diversity, complexity and even uniqueness of the debtors' activity, the law cannot
provide for restructuring measures in a limiting way, but it supports the
enforcement bodies and the participants to identify the most suitable measures
among those exemplified.

The second section deals extensively with the content of the reorganization
plan. | have shown that the plan must also provide for other mandatory elements,
which are not expressly mentioned by law, such as: (i) the history of the debtor;
(if) financial data prior to becoming insolvent; (iii) the situation of human
resources; (iv) market analysis; (v) the status of ongoing contracts; (vi) statement
of uncollected receivables. Of course, we also carried out an analysis on the
mandatory elements of the plan.

| focused my attention mainly on detailing the appropriate measures for the
implementation of the plan. The third section addresses the categories of persons
who are entitled to propose a plan, within the mandatory term provided by law.
The fourth section addresses the formalities of judicial reorganization procedures.
We have shown that the stages preceding the implementation of a reorganization
plan are the following: (i) submission and communication of the plan, (ii) publicity
of the plan; (iii) submission of the plan to the creditors' vote; (iv) confirmation of
the plan by the syndic judge. The fifth section talks about the period of
reorganization and about the possibility and method of modifying the plan. The
chapter ends by addressing the closing stage of the judicial reorganization
procedure, related to the two main hypotheses, treated in different subsections,
namely the success of the reorganization plan and its failure.

The final part of the paper materializes the conclusions that | have drawn
following the documentation and research. At the same time, | tried to anticipate
the future evolution of the insolvency phenomenon, showing that we already
dispose of the necessary technology needed for the early identification of such a
risk. Another element of equal importance is the formulation of proposals, through
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which we intended to contribute in a reasoned way to possible future
improvements of the regulation in the analyzed matter.
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