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ARGUMENT AND USEFULNESS OF THE RESEARCH

The idea of carrying out this doctoral thesis arose from the study of a legislative proposal
regarding the amendment and completion of art. 331 of the Criminal Code, a project that would
criminalize, as a novelty in national criminal law, the offense of refusal or evasion of railway
personnel from taking biological samples in order to establish blood alcohol levels or the presence
of psychoactive substances. Such a proposal came in the context of the alarming increase in the
number of cases regarding the consumption of alcoholic beverages among railway personnel and
the performance of their duties in such conditions, an aspect that led, in some situations, even to
the occurrence of railway accidents.

On this occasion, we were also able to note the lack of a monograph that would treat, in
accordance with the current criminal regulation, this extremely technical and interesting field of
crimes against railway traffic safety. In this context and by exploring other forms of criminal
wrongdoing, we were able to notice that the way of regulating some railway crimes is insufficient
from the perspective of some constitutive elements, especially those that concern the quality of the
active/passive subject, the material object, respectively the immediate consequence. On the other
hand, we could not help but notice the existence of problems of interpretation and application of
the present criminalization norms, against the background of the lack of some theoretical
benchmarks clearly established at the doctrinal and jurisprudential level.

Moreover, in recent years, we have observed an increase in the number of derailments or
collisions of rolling stock with other railway/road vehicles, either as a result of the culpable
conduct of railway personnel, or due to negligence, sometimes even as a result of intentional
attitudes of drivers to proceed with the irregular crossing of passages at railway level crossings,
under conditions in which the red and audible warning signals were in operation or, as the case
may be, the barriers were lowered.

In this context, as rail passenger transport involves the movement of a large number of
people, the events that led to the emergence of a state of danger for the safety of rail traffic or, even
more seriously, to the occurrence of railway accidents, which culminated in the death of people
inside road vehicles or rolling stock, contributed to creating a state of emotion among public
opinion. These aspects led to the need to study in depth the causes of these railway events, and, on
the other hand, they involved increased attention to the way in which the criminal liability of all
those involved in the occurrence of such immediate consequences operates.

Under these conditions, the present study, entitled Crimes against the safety of railway
traffic, aims to treat an extremely little-researched field in the Romanian criminal law literature,
currently finding its approach only in the content of commented criminal codes or, as the case may
be, in works that treat, in a common manner, a series of chapters within the Criminal Code.
However, as we will see, the analyzed field is an extremely technical and complex one, with
notions that require in-depth explanations from a railway perspective and that concern, among
others, the component elements of the railway infrastructure (e.g. switches, component parts of the
railway superstructure and infrastructure, railway or railway communications installations, etc.)
or, as the case may be, those concerning rolling stock, the field of railway signaling, the existence
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of procedures and the fulfillment of specific duties related to each category of railway personnel,
the existence of obligations of railway-specific entities in order to prevent endangering the safety
of railway traffic, etc.

Therefore, in addition to researching the substantive criminal law institutions and in order to
truly understand the constitutive elements of each railway crime, the current approach analyzes
national and European legislation in the railway sector, as well as some specialized works
developed over time by renowned engineers in this field. In parallel, an analysis is also undertaken
at the level of comparative criminal law, by studying the way in which crimes against railway
safety are regulated in the other Member States.

In conclusion, the scientific approach follows an approach that combines theoretical and
legislative aspects, in the fields of criminal law and the railway sector, with a detailed analysis of
national jurisprudence, respectively that pronounced in other Member States, in order to formulate
pertinent conclusions and proposals de lege ferenda. Under these circumstances, we consider that
this work is of interest, on the one hand, from an academic perspective, given that it represents
scientific research that approaches the field of crimes against railway safety in a comprehensive
and balanced manner, as well as for practical reasons, as it aims at the unitary and coherent
application by judicial bodies of the legal provisions applicable in this matter.

RESEARCH PURPOSE

The purpose of the work lies in the in-depth scientific research of crimes against railway
traffic safety, by establishing an analytical framework from both a theoretical and practical
perspective, the following objectives being taken into account when preparing this doctoral thesis:

v' analysis of the general and common aspects of railway traffic safety crimes
(Chapter 1); This approach allows us to have an overview of this area of railway traffic
safety and to deal with those technical issues that are repeated, most often, during the 7
railway crimes that have been grouped by the legislator into 4 forms of criminal crime
(some with alternative constitutive contents). Such issues concern the railway (with its
component elements of superstructure and infrastructure), the means or operators of
transport, intervention or maneuvering on the railway, the railway infrastructure,
endangering railway traffic safety or, as the case may be, the more serious immediate
consequence consisting in the occurrence of a railway accident. Also, this approach allows
us to study, from this moment on, other common aspects that concern the constitutive
elements of railway crimes, such as the legal object, the passive subject, the consummation
and exhaustion of railway crimes, respectively the aspects of a criminal procedural nature.

v analysis of the crime of failure to perform official duties or their defective
performance, as well as that committed through negligence, provided for in art. 329 and
art. 330 C. pen. (Chapters 11 and III); This part aims, in particular, to examine the historical
evolution of these crimes, the qualified active subject and the material element by analyzing
the legislation specific to the railway sector (laws, government decisions or orders of the
Minister of Transport), practical issues regarding the subjective side, the relationship
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between these crimes and the general norm regarding abuse/negligence in service, as well
as the treatment of aspects of comparative criminal law;

v analysis of the crime of leaving the post and being at work under the influence of
alcohol or other substances or refusing or evading the collection of biological samples,
found in the content of art. 331 C. pen. (Chapter 1V); This chapter closely follows the
research of the historical evolution of the incrimination, the qualified active subject, the
ways of committing the material element, the evidentiary aspects regarding the alcohol
concentration or the presence of psychoactive substances among railway personnel, the
criminal liability that may operate regarding the railway administrator/manager or, as the
case may be, any transport operator, maneuver or intervention regarding measures to
prevent and effectively sanction the consumption of alcoholic beverages or other
substances among railway personnel, the issues concerning a better systematization of this
crime, as well as a treatment of the legislation of other European states;

v analysis of the crime of destruction or false signaling, provided for in art. 332 C.
pen. (Chapter V). This approach aims, among other things, to treat the historical evolution
of this crime, the material object (the railway line, railway or railway communications
installations, other goods or equipment related to the railway infrastructure or, as the case
may be, the nature of the obstacles placed on the railway line), the various factual ways of
committing the destruction or, as the case may be, false signaling through the analysis of
railway legislation, studying the specificity of the immediate prosecution, the relationship
of the railway crime with the general crime of destruction or the link frequently
encountered in practice with the crime of theft, as well as aspects of comparative criminal
law;

v illustrating the conclusions of the research, as well as de lege ferenda proposals
formulated in the work, together with the brief reasons that underpinned them, in order to
form an overall picture of this work.

RESEARCH METHODOLOGY

In order to achieve the proposed objectives, this approach uses a series of research methods,
which allowed for an in-depth analysis of the field of crime against railway safety. Specifically,
the research methodology mainly targets:

> the documentary analysis method, used to study and obtain information from
specialized literature, from domestic legislation and jurisprudence and that existing at
international level both in terms of the railway sector and the field of criminal liability;

> the grammatical method, used for the purpose of a morphological and syntactic
analysis of certain legal provisions;

> the logical method, used to interpret and correlate provisions from various
normative acts and their reporting to the existing judicial practice in this matter;

> the historical method, which aimed to research the emergence and evolution of
criminalization norms specific to the field of railway traffic safety, starting with the
criminal regulations in the Criminal Code of 1864 and ending with those found in the
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Criminal Code of 1968, as well as the analysis of various crimes found in special criminal
laws;

> the comparative method, used for the purpose of analyzing, evaluating and
comparing the national regulatory framework with the legislation of other European Union
member states, but also for comparing the criminalization norms in the field of railway
traffic safety with those in the field of road, naval or air traffic safety;

> the teleological method was used in order to know the purpose of some provisions
and the purpose pursued by the legislator;
> the systemic method, used to determine the meaning of some provisions, but also to

corroborate them with other norms concerning various criminal law institutions, labor
legislation or, as the case may be, with specific provisions in the field of railway, road,
naval or air traffic;

To carry out this work, primary and secondary research sources were used, in the form of
articles, statistical data and extensive specialized works in both the railway and criminal fields,
with the examination of national jurisprudence or, as the case may be, of courts from other
European Union member states, aspects that are likely to contribute, against the backdrop of an
interdisciplinary evaluation, to the formation of an in-depth image of the field of crime against
railway safety.
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RESEARCH STRUCTURE AND CONTENT

The doctoral thesis is structured, as can be seen from reading its plan, in five chapters, each
of which has several sections, while each section is composed of several subsections and
paragraphs, to which is added a final part containing the conclusions and proposals de lege ferenda,
as well as the bibliography of the work.

Chapter I analyzes the general and common aspects regarding crimes against railway
traffic safety, which we will briefly explain in the following:

a. From the perspective of the legislative evolution of railway incriminations, the first forms
of criminal wrongdoing in the history of modern Romania, which aimed to protect the railway, are
introduced in the content of the Criminal Code of 1864, which provided in the content of Chapter
11. Crimes and misdemeanors against property (from Title IV. Crimes and misdemeanors against
individuals) two offenses that targeted acts of destruction of the railway, means of transport, etc.
with the consequence of endangering transport on such a road.

Shortly after, through the Law on the police and operation of railways in Romania of 1870,
the legislator of those times supplemented the two general incriminations in the matter of railway
traffic safety, among others, with crimes such as: destruction, threat of destruction or leaving the
station or being drunk while a convoy is moving, so that later, through Law no. 163/1924 regarding
some unintentional crimes committed by state or private railway officials, the crime of negligence
in duty, committed by railway personnel belonging to the Romanian state or private individuals,
which is likely to cause a railway accident, was regulated.

After a period in which the criminal norms of the great empires that exercised dominion in
these regions® were applied on the territory of the other historical provinces and with the process
of integration of the other historical provinces and the creation of Greater Romania, the need arose
to unify the legislation in criminal matters and with this process also that which concerns the field
of crimes against the safety of railway traffic. In this context, the Criminal Code of Carol II comes
to ensure increased attention to the safety of railway transport, establishing a distinct chapter:
Chapter IIl. Crimes and misdemeanors against the safety of transport and means of
communication (found within Title VII. Crimes and misdemeanors that cause public danger)?.

After a period of legislative inconsistency regarding railway crimes, marked by a series of
amendments or repeals, with the entry into force of the 1968 Criminal Code, the legislator gave
stability to this extremely important area for the economy of the socialist state, providing for a
distinct chapter called Crimes against the safety of railway traffic, within which five crimes
specific to this type of traffic are grouped, namely: failure to fulfill duty duties or their defective
fulfillment, due to negligence, knowing failure to fulfill duty duties or their defective fulfillment,
leaving the post and being at work while intoxicated, destruction and false signaling. At the same
time, the same chapter also includes the definition of the notions of accident, respectively of

! The Austrian and later Hungarian Criminal Code in Transylvania, Russian criminal legislation in Bessarabia, the Austrian
Criminal Code in Bukovina.

2 which includes five crimes: the crime of danger of a railway catastrophe (art. 359), the crime of a railway catastrophe (art. 360),
the crime of aggravated danger of a railway catastrophe, respectively the crime of aggravated railway catastrophe (art. 361), failure
to fulfill official duties (art. 362), the crimes provided for in art. 359, 360, 361 and 362 committed through negligence (art. 363).
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railway catastrophe, as well as another article that requires, in order to initiate criminal action, the
notification made by the competent railway bodies.

b. In the analysis of the 2009 Criminal Code in relation to the 1968 one, we could observe
the existence of some changes that occurred as a result of the legislative reform that occurred in
1998 and imposed by the need to move to a competitive market economy, an aspect that was
naturally reflected in the railway sector. In this sense, if prior to 1998 the Romanian railways
(through the National Company of Romanian Railways-S.N.C.F.R.) included both the
administration component (implicitly, maintenance) of the railway infrastructure, and that of
transport, shunting or intervention on the railway, after the entry into force of the Emergency
Ordinance. no. 12/1998 provided for the possibility that the activity of transport, intervention,
maintenance (on the non-interoperable network) or shunting could be carried out by legal entities
other than those resulting from the reorganization of S.N.C.F.R. Thus, in addition to the employees
of the company that administered (managed) the railway infrastructure (C.F.R. Infrastructure) or
of the two transport operators with state capital (C.F.R. Passengers and C.F.R. Freight), other
transport or shunting operators with private capital appeared in the railway field, this being
naturally reflected also in the secondary active/passive subject of railway crimes.

¢. Regarding the common legal object, railway traffic safety/railway traffic safety, a concept
often used throughout this work, represents a state of affairs resulting from a whole set of rules
(laws, ordinances, orders, regulations, instructions, etc.) which aims to ensure a safe/stable climate
both for the movement of people and goods transported by rail, and for people, goods or other
external elements that could interfere with such an activity, the notion taking into account not only
the transport component, but all activities that take place on the railway: transport, intervention,
shunting, respectively railway maintenance.

In this context and given that Law no. 195/2020 speaks of railway personnel or units with a
railway specific nature, and the infralegal provisions specific to the field of railway traffic refer
predominantly to railway traffic, we have chosen to title, in some places, the crimes against railway
traffic safety as railway crimes. Moreover, although Law no. 195/2020 differentiates between the
functions and professions that concern railway traffic safety and those that concern metro traffic
safety (art. 38), we opt for using, in most cases, one of the two phrases railway traffic, respectively
railway traffic safety, in order to refer equally to both railway traffic stricto sensu, that which takes
place on the railway infrastructure network administered/managed by the C.F.R. Infrastructure or,
as the case may be, by a non-interoperable infrastructure manager, as well as the metro, which
takes place on the railway infrastructure managed by Metrorex. On this occasion, we would like
to point out here that the field of railway crime also covers the scope of acts committed in relation
to the safety of metro traffic on the railway.

d. In the framework of the investigation of the active subject of crimes against railway traffic
safety, both the active subject, legal person (with the specification that in the case of railway service
crimes, the legal person will only be able to fulfill the condition of accomplice or instigator), and
the secondary passive subject of railway crimes may be, on the one hand, C.F.R. Infrastructure or
railway infrastructure managers (for the non-interoperable network), and, on the other hand, C.F.R.
Passengers, C.F.R. Freight or any other operator with private capital that carries out a transport,
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intervention, maneuvering, maintenance activity on the railway. Equally, the scope of the active
and secondary passive subjects of railway crimes will also include Metrorex, an entity that
encompasses both the railway infrastructure management component and the metro transport
component.

e. Regarding the common premise situation, represented by the railway traffic system,
considering the fact that railway crimes use a series of technical notions, we opted, in order to
more easily understand the constituent elements of railway crimes, for a technical analysis of the
two major components of the premise situation: the railway, with its component parts
(infrastructure and superstructure), respectively the rolling stock, with the means of transport,
intervention, maintenance or maneuvering on the railway.

From the perspective of the first component, when we talk about endangering the safety of
the movement of means of transport, intervention or maneuvering on the railway, we will refer to
the railway viewed as a whole, with the superstructure (rails, switches, railway sleepers, small
track material and ballast) and the infrastructure (embankments, retaining walls, drains, slope
protection devices, bridges, viaducts, tunnels, etc.) related to it, so not only looking from the
perspective of the two railway tracks. However, as we saw in the analysis of the material object of
the crime of railway destruction, it is necessary to emphasize, from this moment on, that the
railway infrastructure is different from the railway infrastructure which, in addition to the assets
related to the two component parts of the railway, covers a wider range of railway assets (e.g. train
stations, marshalling yards, level crossings with the railway, access routes for passengers and
goods, etc.).

As for the second part, after reviewing the means of transport, intervention, maintenance or
maneuvering on the railway and considering also from the perspective of the analysis of the
common aggravated variant consisting in the occurrence of a railway accident, in the case of
railway crimes in the basic form, found in the contents of art. 329-332 C. pen., the intention of the
legislator of the Criminal Code was to limit the incidence of criminal liability only to the situation
when a state of danger is created for the safety of the movement of railway vehicles for transport,
intervention or maneuvering on the railway, thus excluding those for maintenance.

Such an option of the legislator is difficult to justify given that the destruction or degradation
of' a maintenance vehicle will lead to the retention of the aggravated variant (majus delictum), but
such a variant cannot be based on a prior endangerment of the safety of the movement of a
maintenance vehicle (primum delictum). On the other hand, the legislator's approach is as
unfortunate as possible given that the material consequences that could occur in the case of railway
maintenance vehicles (let us imagine the hypothesis of faulty driving of a machine for boring,
leveling and ripping the line or, as the case may be, of a crane trolley, equipment considered, by
its dimensions and weight, to be of high gauge) would be the same or even more serious than those
that could occur in the case of other railway vehicles.

Against the background of these technical observations, our de lege ferenda proposal
consists in introducing maintenance means in the content of art. 329-332 C. pen., so that in the
future any of these railway crimes can be retained even in the event that the safety of the movement
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of maintenance vehicles is endangered. In order to avoid the repetition of all means de lege lata,
we propose the use of a generic notion that we define in a separate article, alongside the railway
accident.

f. From the perspective of immediate prosecution, the legislator of the current code opts,
with the exception of the offenses provided for in art. 331 para. (2)-(3) of the Criminal Code, to
configure the majority of railway offenses as acts of concrete danger, it being no longer sufficient
that the actions or inactions contained in the material element be of a nature to endanger the safety
of railway traffic (offenses of potential danger), as was provided for in the old regulation, but the
judicial bodies will have to prove the actual occurrence of such a state of danger. From the point
of view of the content of the immediate prosecution, this will take into account:

% The risk of causing material consequences less important than the occurrence of a

railway accident, but similar to those produced in the case of committing a railway
destruction crime, namely the damage to a wider range of railway assets;

The risk of causing a railway accident, as defined in art. 333 C. pen.;

The risk of causing a state of danger to the life, bodily integrity or health of an
undetermined number of persons found inside the train, on the line or next to the line
(passengers, railway personnel, persons travelling on roads near the railway line, etc.)
or, as the case may be, of a state of danger to their property (e.g. transported goods,
goods owned by natural or legal persons in the immediate vicinity of the railway

X/
X4

L)

X/
X4

L)

infrastructure, etc.);
¢ Producing a state of danger for the environment (e.g. leakage of hazardous substances
from tank cars)®.

On the other hand, from the point of view of the form in which the immediate consequence
is regulated, if within the scope of the act of failure to perform official duties or their defective
performance, the immediate consequence consists in endangering the safety of the movement of
means of transport, intervention or maneuver on the railway, within art. 330 C. pen., which
regulates the offense under the rule of fault, the legislator speaks of endangering the safety of the
means of transport, intervention or maneuver on the railway. Similarly, in the case of the offense
of leaving the post [art. 331 para. (1) C. pen.] it is spoken of endangering the safety of the
movement of these means, while, in the offense of destruction [art. 332 para. (1) C. pen.] the
legislator speaks of endangering the safety of the means of transport, intervention or maneuver on
the railway.

Given that the generic legal object of railway crimes aims to protect the safety of the
movement of means of transport, intervention or maneuver, implicitly, the immediate consequence
cannot be other than that which consists in endangering the safety of the movement of such
vehicles on the railway, which is why de lege ferenda it is necessary to establish a uniform regime

3 See also G. Radasanu, Starea de pericol in cazul infractiunilor contra sigurantei circulatiei pe cdile ferate, in Dreptul nr. 1/2025,
pp. 131-133.
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regarding all railway crimes, by providing exclusively for endangering the safety of the movement
of rolling stock on the railway.

g. Regarding consummation, as was also retained in our older doctrine, if in the case of
crimes of potential danger the danger is "indirect, future, susceptible to generate harm, under the
action of any factor (mechanical, meteorological, etc.) that can be triggered naturally or under the
conditions of the commission, within the framework of normal activity, of a licit complementary
act, either by the same person or by another" (periculum in futurum®), in the hypothesis of those
of concrete danger the danger must be direct and current, therefore, effectively born (periculum
ortum®), in the sense that there are some "objective factors of a nature to produce harm directly -
without the need, for this, of any other additional action-inaction, so that only the intervention of

human conduct or an accident could avoid that consequence"®.

We also found such an approach in German doctrine when studying the normative theory of
the result of danger, which is almost unanimously accepted in this country (but which we also
found at the level of other states) and which establishes the existence of a concrete danger when
the material consequence does not occur due to hazard, viewed not as an inexplicable event by
reference to the natural sciences (as, for example, the natural-scientific theory of the result of
danger does), but as an event/circumstance whose occurrence cannot normally be counted on’.
Under these conditions, the abilities of those threatened or the fortunate occurrence of certain
circumstances, to the extent that they prevent the result from occurring, constitute situations that
will not be able to exclude criminal liability for the crime of concrete danger®.

In the context of our embracing of this theory®, from the perspective of committing crimes
against railway traffic safety it is necessary to fulfill two cumulative conditions: the absence of
alternative remedies/mechanisms that would effectively prevent the emergence of a concrete state
of danger for railway traffic safety/the occurrence of a railway accident, respectively the existence
of a means of transport entering, intervening or maneuvering within the range of action of the
danger. Looking at this in this light, I drew attention in the work to the need to return de lege
ferenda in the case of railway service crimes in the basic form [those provided for in art. 329-331
para. (1) C. pen.], respectively in the case of railway destruction (except for the crimes of placing
obstacles and false signaling), to the form of immediate prosecution existing in both the 1968 and
1936 regulations, which correctly provided for the essential requirement that the act could have
been/is of a nature to endanger the safety of railway traffic (crime of potential danger).

Under these conditions, in the case of most railway service offenses and railway destruction
offenses it is necessary that criminal liability can operate even with the achievement of the material

4 Name used since the interwar period, see V. Dongoroz in Codul penal Carol al I1-lea adnotat, p. 413.

5 Ibidem.

6 V. Papadopol, In Codul penal comentat si adnotat al R.S.R., p. 161; Similarly, V. Dongoroz, in Codul penal Carol al II-lea
adnotat, p. 413, ambele citate in G. Radasanu, Starea de pericol in cazul infractiunilor contra sigurantei circulatiei pe cdile ferate,
op. cit., p. 129.

" G. Radasanu, Starea de pericol in cazul infractiunilor contra sigurantei circulatiei pe cdile ferate, op. Cit., p. 128.

8 Ibidem.

9 Other Romanian authors also note the emergence of a state of concrete danger when the material consequence does not occur due
to the intervention of an event, understood as an event whose occurrence cannot be counted on, see F. Streteanu, D. Nitu, Drept
penal. Partea generald, vol. 1, Ed. Universul Juridic, Bucuresti, 2014, p. 296.
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element, namely from the moment of defective performance or failure to perform the duty or, as
the case may be, from the moment of destruction, degradation or rendering unusable railway
installations, railway lines, railway vehicles, etc., that is, from a moment prior to the one in which
the danger of a railway accident actually arises, when it comes to the so-called near-accident (an
accident that would have occurred without the intervention of a coincidence).

From the multitude of situations that can be imagined in practice regarding the conduct of
railway personnel, we can only show that in the case of a barrier guard, criminal liability de lege
lata will not be retained if, having been notified of the approach of the train, he proves that,
although he did not take the necessary measures to lower the barrier, there was nevertheless no
road vehicle at the level crossing, so that at no time was there a real risk of a railway accident.
However, the act of the railway personnel is obviously per se extremely serious from the
perspective of the material consequences that could occur if a vehicle approaches that level
crossing and does not notice the train, so that the retention of criminal liability can no longer be
conditioned de lege ferenda, to a decisive extent, by the occurrence of an event external to the
conduct of the railway personnel.

Equally, the retention of criminal liability must also intervene from the moment of the
material element and in those situations in which the prompt and, as a rule, automatic intervention
of the railway traffic control and safety installations caused the state of danger not to occur, so that
the committed act remains only one that had the ability to give rise to a state of danger for the
safety of railway traffic. We say, as a rule, because, as we have seen, there may be situations in
which such systems do not intervene or, as the case may be, intervene, but with a delay either due
to the deactivation by the locomotive personnel of the speed control and immediate braking
installations, when the locomotive no longer takes over from the signals transmitted by the track
installations, or due to other technical causes (e.g. the degree of wear of some track installations,
the display on the light diagram incorrectly indicates that the railway event occurred in another
area). Equally, there may be segments of railway track on which such safety installations do not
exist, which means that the signalman cannot observe the place where damage/degradation of the
railway track has occurred.

Last but not least, even in the case where such installations function correctly, the
intervention of the traffic officer or his communication with the train driver may prove to be
deficient (e.g. area without signal for using radiotelephony), so that the risk of a railway event may
ultimately arise. In all these situations, until absolute technological advancement and the
elimination of any real risk of affecting the safety of railway traffic on the infrastructure in
Romania, the vigilance of the train driver, the line/station staff or, as the case may be, another
person, an event whose occurrence cannot be relied upon in all cases for various reasons, will often
remain the only option in order to prevent the transition from a state of danger to a material
consequence.

In light of the above, we conclude that it should not be necessary to wait for a danger of
causing a railway accident to occur for criminal liability to operate, it being obvious that at such a
stage the occurrence of material consequences can become a random matter that can hardly be
prevented later. Therefore, the role of the state, especially in such areas that concern public safety
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and, in particular, the high-speed movement of vehicles carrying passengers, must be to prevent
from the earliest possible stage the commission of any form of railway crime, since such acts can
ultimately lead to catastrophes and the impairment of extremely important social values, such as
the right to life, health, bodily integrity or, as the case may be, the right to property. Moreover,
treatment as a crime of potential danger is currently being considered by the legislator also in the
case of crimes regarding the safety of naval traffic (Law no. 191/2003) or air traffic (Law no.
21/2020 on the Air Code).

h. In the context of the analysis of the railway accident and in light of the technical aspects
previously exposed regarding rolling stock, as such a latter notion encompasses both the means of
transport (locomotives, wagons, etc.) and those of shunting, maintenance or intervention on the
railway (therefore, all railway vehicles), the mention of the means of transport, in addition to the
phrase "rolling stock", becomes superfluous, which is why we propose the use in the content of
art. 333 C. pen. only of the phrase "rolling stock or railway installations"’. As we have seen, this
is also supported by the fact that, according to para. (1) of art. 277 of the 1968 Criminal Code, the
railway accident concerned the destruction or significant degradation caused to the rolling stock
or railway installations, without adding to them, in a justified manner, the means of transport of
the railways. Also, in order to avoid the repetition of means of transport, intervention, maneuvering
or maintenance on the railway during each railway offense, we propose the definition of "rolling
stock" within the scope of art. 333 C. pen.

In the context of defining railway installations, both in relation to the old regulation and to
the current Criminal Code, and starting from the technical aspects retained in the railway sector,
the criminal legislator currently operates a limitation of the scope of the material object in the event
of a railway accident, in the conditions in which, more seriously and through negligence, there is
a destruction or degradation of the cable networks that make up the telecommunications
installations or, as the case may be, of some elements of the railway infrastructure, such as works
of art (e.g. bridges, tunnels, viaducts, etc.). Even under these conditions, in the case of works of
art, unlike the situation of telecommunications installations, it becomes more difficult to imagine,
from a practical point of view, their destruction or damage, without the intervention of a
destruction/damage to the rolling stock, an aspect that makes the differentiated treatment, from a
formal point of view, of railway installations from works of art (even in some situations, from
telecommunications installations), sometimes blurred from a practical perspective.

Last but not least, also from the perspective of a better systematization, in order to avoid the
repetition within each offense of the aggravated form consisting in the occurrence of a railway
accident, one can consider de lege ferenda the variant of amending art. 333 C. pen., which would
include such a circumstance through reference norms, as follows:

i. On the occasion of analyzing the aspects of a criminal procedural nature, more precisely
those concerning the civil action and the establishment as a civil party during the criminal trial, we

10 For a similar opinion, see also 1. Rusu, n Explicatiile NCP 1V, p. 640; |. Rusu, Confinutul constitutiv al infractiunii de distrugere
sau semnalizare falsa, n Acta Universitatis George Bacovia nr. 2/2013, vol. 1.
(www.ugb.ro/Juridica/lssue22013/8._Continutul_infractiunii_de_distrugere_sau_semnalizare_falsa_in_NCP.lon_Rusu.RO.pd
address accessed on May 15, 2025).
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were able to find that, in the case of railway offenses in the basic form, as is the case of those
provided for in art. 329 para. (1), art. 330 para. (1), art. 331 para. (1)-(3) and art. 332 para. (2) and
(4) C. pen. (crimes of concrete or abstract danger), these cannot be susceptible by themselves to
generate damage (moral or material), which leads to the impossibility of being constituted as a
civil party during the criminal trial.

Likewise, we will not be able to speak of a civil action alongside the criminal one even in
the situation where, through the conduct of the railway personnel, damages are nevertheless caused
to persons (other than the employer), without being able to retain the aggravated form consisting
in the occurrence of a railway accident or, as the case may be, (and) another (resultant) crime, such
as the hypothesis of the general crime of abuse or negligence in service!! or that against life, health
or bodily integrity. In such situations, those interested will follow the path of an action filed before
the civil court in order to recover the damage caused.

j. Following the analysis of the European doctrine and jurisprudence regarding immediate
prosecution, although most legislations usually impose (and) the condition of the occurrence of a
state of danger for the safety of railway traffic, the doctrine and judicial practice of these states
establish distinct benchmarks regarding the consummation of railway crimes. This leads some
states [ Germany, the Netherlands, Portugal (aggravated form)] to treat these crimes in the realm of
concrete danger, both formally and at a doctrinal/jurisprudential level, through the need to create
a current/immediate danger to the protected social values.

On the other hand, there are states that, although, at the legislative level, treat railway crimes
as acts of concrete danger, doctrine and jurisprudence, in the context of agreeing to the classic
dichotomous approach to the crime of danger (abstract danger crime and concrete danger crime),
in fact assimilate them to those of abstract (potential) danger [Italy, Portugal (in the basic form),
Hungary, Bulgaria, Latvia], it being sufficient that the act committed has the ability to endanger
the safety of railway traffic (potential/future danger). There are also states (Finland) that expressly
provide that the act committed must be of a manner to cause danger to other persons.

Sharing the opinion that the crime of potential danger cannot be part of the category of the
crime of abstract danger or, as the case may be, of the crime of concrete danger, being a crime of
danger distinct and intermediate to the two'?, an aspect also supported by the fact that our current

legislator chooses to use in the case of acts of potential/possible danger the phrase "if the act is of

nl3

a nature to endanger..."*", unlike the situation when referring to those of concrete danger (e.g. "if

the act endangered/created a danger...")!*, obviously de lege lata we can only agree with the

1 This concerns, for example, those situations in which, as a result of the incorrect driving of the locomotive, a vehicle is
destroyed/damaged, without also causing destruction/degradation of the rolling stock or railway installations, in the situation in
which certain passengers suffer some damage as a result of the impossibility of arriving at an exam, job competition, service, etc.

12 See in this regard and F. Streteanu, D. Nitu, op. cit. vol. I, p. 296 apud. G. Radisanu, Starea de pericol in cazul infractiunilor
contra sigurantei circulatiei pe cdile ferate, op. cit., pp.120-121.

13 Moreover, even in the old regulation, it treated crimes of potential danger distinctly from the other two, either by using the phrase
"if this is likely to..." (threat), or by using phrases that conveyed the full character of a crime of potential/possible danger, such as
"if this could endanger/if this could have endangered..." (railway crimes), "If the acts (...) could have caused damage..."
(counterfeiting coins or other valuables), "if the act could have had serious consequences" (violation of the order) or "in situations
that could have endangered the ship..." (abandoning command).

14 Of course, in the case of abstract dangers, the legislator does not use any specific terminology, it being the role of doctrine and
judicial practice to treat them from this perspective.
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approach promoted by both our older doctrine and the German one (mainly) regarding the
consummation of the railway crime of concrete danger, which require the existence of a
current/immediate danger of producing material consequences.

However, as we previously emphasized, the treatment by referring to one of the two
categories is strictly linked to the criminal policy that the legislator of each European state wishes
to impose on this matter. Specifically, if it is desired to sanction certain conduct as early as possible,
these will naturally be approached as crimes of abstract/potential danger, but if it is desired to treat
in the criminal sphere only those facts that are very close chronologically to the moment of
producing material consequences, then the legislator will treat them as facts of concrete danger.
Looking also from this perspective, we appreciate that the approach of the Romanian legislator
must in the future be, from a formal point of view, similar to that of the European states that choose
not to wait for the occurrence of the "imminent accident", opting to treat the majority of railway
crimes as ones of potential danger (future, indirect), in fact, as both the legislator of the Criminal
Code of 1936 and that of 1968 did correctly.

Looking also from the perspective of immediate consequences, there are states that provide
for the necessity of endangering the life, physical integrity or important property belonging to third
parties [Germany, Portugal (in the aggravated form), Finland, Hungary, Estonia. Bulgaria], as there
are states that provide for the condition of endangering railway traffic/transport (Italy, Latvia),
similar to the regulation in our domestic law. We also find the situation when the Croatian legislator
imposes, for example, the condition of endangering both railway traffic and the life, physical
integrity or property of some persons.

We also find an interesting situation on the Australian continent where it is not necessary to
produce such consequences for the consummation of the railway service offense, such as
endangering the safety of any person on the train or on the railway, their injury or death or the
derailment, destruction or damage of any locomotive or other rolling stock on the railway. In this
case, the mere pursuit of such a purpose along with the commission of the material element is
sufficient, which makes the standard of protection offered by the Australian state legislature higher
than the domestic one.

From the perspective of the complex nature of the railway crime, in most situations, bodily
harm or death of persons are provided as aggravated forms of railway crimes, so that autonomous
crimes, such as: negligent bodily harm or negligent murder will be absorbed into the complex
aggravated forms (Netherlands, Croatia, Hungary, Estonia, Bulgaria). As previously stated, the
Romanian legislator from 1968 also had a similar approach in this regard, the current one opting,
instead, for the application of the rules of concurrent offenses.

Chapter II deals with the crime of failure to fulfill official duties or their defective fulfillment
(art. 329 C. pen.), as follows:

a. As a preliminary matter, starting from the marginal name of the crime and in the context
of supporting the introduction of the concept of railway crimes at a doctrinal level, we have come
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to the conclusion that, taking into account the fact that the marginal name is much too long, and,
on the other hand, that the crime represents, in essence, a variant of the general crime of abuse of
office (art. 297 C. pen.) - considering the distinct quality of the active subject and the immediate
consequences produced, in order to strengthen the role of this crime in the railway service, de lege
ferenda it is necessary to change the name of the crime so that it is entitled "abuse in the railway
service".

b. From the perspective of the active subject, at present, the quality of "employee" within
the railway infrastructure administrator/manager or, as the case may be, of the transport,
intervention or shunting operators on the railway, specific to the year 1968 (when Law no. 3/1950
on the Labor Code was in force), can no longer be a current one. Thus, in the context of the
definition provided for the phrase railway personnel, found in the content of Law no. 195/2020, of
the use of this phrase and in the content of GEO no. 12/1998, but also in the legislation of other
states (Spain), we propose that the notion of "employee" be replaced de lege ferenda by that of
"railway personnel".

Next, a major problem we faced was that of clearly identifying the active subject of this
crime. Analyzing the legislation on the subject, we were able to find that there is no terminological
unity within the primary/secondary norms, finding either the category of personnel with
responsibilities in railway traffic safety (GEO no. 8/2013, M.T.I. Order no. 1,151/1,752/2021,
Draft GEO to amend art. 46 of GEO no. 12/1998), or that of personnel with responsibilities in
railway traffic safety [G.O. no. 1663/2004 (Annex I), M.T.C.T. Order no. 2262/2005, M.T.I. Order
no. 815/2010, GEO no. 73/2019], or, finally, the category of personnel with duties and
responsibilities in railway traffic safety (Law no. 195/2020, Order of the Minister of Transport no.
1561/2022).

In this context and observing the approach of the legislator of the Criminal Code, we came
to the conclusion that it follows a regressive approach from the perspective of the active subject,
by moving from a general incrimination in the matter of railway service offenses and with an
implicitly larger scope of applicability regarding railway personnel (by reference to art. 329 and
art. 330 C. pen.), to a special one with a narrower area and which only targets that category of
railway personnel who perform essential/critical duties in the matter of railway traffic safety, as is
the case with personnel with duties regarding railway traffic safety (by reference to art. 331 C.
pen.). Continuing in this regressive manner, the legislator provides, regarding the crime of false
signaling [art. 332 para. (2) C. pen.], an even more restricted incrimination of the category of
railway personnel than those mentioned previously, namely that of the personnel who ensure the
circulation of rolling stock on the railway.

Under these conditions and following the analysis of the lists of railway personnel found in
the previously stated normative acts, the active subject of the offenses provided for in art. 329 and
330 C. pen. will fulfill, except in particular situations, one of the functions or professions with
duties and responsibilities in railway traffic safety (Annex I), respectively in metro traffic safety
(Annex II), provided for in the content of the Order of the Ministry of Transport and
Communications no. 1561/2022.
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Also, by imposing de lege lata the condition attached to the active subject, namely that he
manages the railway infrastructure or, as the case may be, carries out his activity within the
transport, intervention or shunting operators on the railway, we reach the situation in which the
general railway crime of service cannot be held in the case of an employee who does not
necessarily have established service relationships with such entities. However, we have
demonstrated that there may also be situations in which the state of danger to the safety of railway
traffic/the occurrence of a railway accident is the consequence of the failure to fulfil or the
defective fulfilment of the duties of service by railway personnel employed outside such units with
a railway specific nature, such as the case of the Railway Safety Inspectorates, the Romanian
Railway Notified Body, the National Centre for Railway Qualification and Training CENAFER,
the Romanian Railway Investigation Agency, etc.

Therefore, being in the realm of a special offense in relation to the general offense of
abuse/negligence in service, but general in relation to other railway service offenses, and in the
case of the situations previously exposed, there can be no other option than to incur criminal
liability for the general railway service offense and not for a crime of abuse or, as the case may be,
negligence in service (as operates de lege lata). Thus, also from this perspective, the proposal to
report the qualified active subject to the list of personnel with duties and responsibilities in railway
traffic safety, from the two annexes to Order no. 1561/2022, responds to the problem previously
reported.

Last but not least, regarding the criminal liability of the legal entity, we have presented in
detail the reasons why it cannot meet the quality of direct active subject (author/co-author) of the
crime of failure to perform official duties or their defective performance, but only that of
accomplice/instigator, an aspect that will be valid for the entire range of railway service crimes:
failure to perform official duties or their defective performance due to negligence, leaving the job
and being present at work under the influence of alcohol or other substances or refusing or evading
the collection of biological samples.

¢. From the perspective of the passive subject, we cannot agree with the opinion expressed
by part of the doctrine according to which legal entities whose goods entrusted to be transported
were destroyed or damaged or those that own goods near the railway line (e.g. buildings, vehicles,
agricultural land, etc.), as a result of the commission of a railway crime, can also be secondary
passive subjects, as they cannot, in our opinion, meet any other quality than that of a person injured
by the railway crime or, as the case may be, of a passive subject of a distinct crime (abuse in
service, negligence in service, railway destruction, etc.).

d. Regarding the material element, a sensitive issue that arose was the one related to the
"defective" nature of the performance of service duties by railway personnel, in the context of the
pronouncement of DCC no. 405/2016. In this regard, the decision of the constitutional court cannot
be applied, from a formal point of view, also in the case of the crime of failure to perform service
duties or their defective performance, the constitutional nature of the two regulations being
presumed and cannot be overturned by judicial interpretation. Therefore, in the absence of a new
decision of the constitutional court declaring the unconstitutionality of the word "defective" in art.
329 or art. 330 C. pen., judicial bodies will not be bound by de lege lata by the conditions regarding
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the need for an explicit, unequivocal and precise regulation of the duties of railway personnel at
the primary level, requirements that concern de lege lata exclusively the general offenses of
abuse/negligence in service.

However, the reasoning set out by the Constitutional Court applies mutatis mutandis to the
railway service crime. Specifically, its material element could not be configured by reference to
service duties provided for in the content of some infralegal acts, as it would lead to a situation in
which the crime provided for in art. 329 C. pen. would be configured both by the Parliament or
the Government, and by other institutions (e.g. the Ministry of Transport, in the case of ministerial
orders), including legal entities with state capital (e.g. C.F.R. Infrastructure, C.F.R. Freight or
C.F.R. Passengers) or private capital (e.g. private railway shunting or transport operators, railway
infrastructure managers), in the case of guidance given through internal instructions or even the
job description.

Under these conditions, in addition to the legislative amendment made to the Criminal Code,
it will also be necessary to amend/supplement Law no. 195/2020 or, as the case may be, other
primary normative acts (e.g. GEO no. 73/2019, GEO no. 12/1998) in order to more explicitly
regulate the duties of railway personnel at the primary level. In this context, I have emphasized
that art. 14 of the law currently operates, among other things, with a series of extremely
general/principle-level duties or, as the case may be, with a series of references to acts of an
infralegal nature or to acts of an internal nature'®, without, at least, part of the material element
being configured at the primary level.

An approach that could lead to the future constitutionality of the incrimination norm and that
would allow the removal of the equivocal character could be the one in which the legislator
provides/adds general obligations in various areas that would interfere with the safety of railway
traffic: movement and maneuvering of railway vehicles, towing and braking, signaling, technical
inspection and maintenance of wagons, braking, locomotive staff activity, railway installation
maintenance, etc., obligations that would be detailed at the infralegal level, within the limits
provided at the primary level. In this way, a clear link could be created between the norm provided
at the primary level, in which the material element is regulated at this level, and the one at the
infralegal level, which comes to detail/complete it accordingly.

Even so, until a future legislative intervention or, as the case may be, a decision of the
Constitutional Court, the current regulation at the primary level formally ensures the constitutional
nature of the incrimination norm, making it possible to continue to relate the service duties of
railway personnel with duties and responsibilities in railway traffic safety to provisions provided
for in government decisions, ministerial orders, instructions, internal regulations or, as the case
may be, job descriptions, an aspect also highlighted by judicial practice.

e. Regarding the relationship between railway service crimes and those of abuse or
negligence in service, as we mentioned above, the acts of failure to perform service duties or their

15 Art. 14. Railway personnel have the following obligations, for example: a) to fulfill the service obligations established in the job
description on time and correctly; h) to apply the rules regarding the operation, maintenance and repair of the railway infrastructure
and means of transport on the railway; j) to comply with the provisions of the law, the regulations specific to the railway activity,
the collective labor agreement, the individual labor agreement and the internal regulations;
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defective performance or of leaving the post or of being present at work under the influence of
alcohol or substances constitute specific variants of crimes, such as abuse in service or negligence
in service. However, when, as a result of the conduct of the qualified active subject, in addition to
the state of danger for the safety of railway traffic, there are consequences specific to the general
crime of abuse/negligence in service, namely a damage or injury to the legitimate rights or interests
of a natural or legal person, a formal/ideal competition between the railway crime and the general
service crime will be retained. In this situation, if the perpetrator is an employee of a
company/companies with full or majority state capital (C.F.R. Infrastructure, C.F.R. Freight or
C.F.R. Passengers) the norm provided for in art. 297 or art. 298 C. pen. will be applied exclusively,
while if he is an employee of a private railway operator/companies, the provisions of art. 308 C.
pen. will also be applied.

In all cases and in the context of the recent jurisprudence of the Constitutional Court, the
general offense will be considered in conjunction with the railway offense only by applying the
ultima ratio principle in criminal matters. The (also) offense of abuse/negligence in service may
occur when there 1s destruction or degradation of other railway assets than rolling stock or railway
installations'®: the railway line, railway communication installations or other facilities related to
the railway infrastructure, goods entrusted for transport, those located in the immediate vicinity of
the railway line, etc. Similarly, also by applying the ultima ratio, such an act may be considered in
the situation where a violation of the legitimate rights or interests of a person occurs (e.g. the
situation of civil servants who, due to the delay, are unable to take exams for promotion to office).

f. Following the analysis of comparative criminal law, it was observed that, from the
perspective of the structuring of the offense, at the European level, either a global treatment was
opted for, in the sense of grouping within the same norm of incrimination all official conduct that
may affect road, naval, rail and air transport (Italy, Croatia, Hungary, Latvia, Estonia, Bulgaria),
or for a partial treatment, in which we find a separation of conduct in road traffic from the rest of
the transport areas (Germany). On the other hand, we also found the option when the railway
offense enjoys a separate regulation [Netherlands, Spain, Argentina, Venezuela, New South Wales
(Australia)].

From the formal perspective of the active subject of the crime, we can encounter the situation
when the European criminal codes refer to the entire category of railway personnel with
duties/responsibilities in the safety of railway traffic as a result of their express nomination
(Finland) or, as the case may be, as a result of the mention of the quality of participant in railway,
air or naval traffic (Croatia, Hungary). We also find the hypothesis in which the same norm
provides as active subject both the locomotive driver and the rest of the railway personnel or, as
the case may be, the one in which the basic norm aims at the commission of the crime by a
locomotive driver, and an attenuated/assimilated norm deals with situations when the non-
fulfillment/defective fulfillment is carried out by the rest of the railway personnel with duties in

16 1t should be noted that the aggravated form of a railway accident will be considered to the extent that the material consequence,
namely the destruction or degradation of the rolling stock or railway installations, occurred during the movement or maneuvering
of the rolling stock on the railway, and the crime of railway destruction cannot be considered, under any circumstances, in the same
context, as some courts have wrongly held in practice.
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the field of railway traffic safety: employee, conductor, barrier guard, wagon driver, station master,
etc. (Germany, Portugal, Estonia, Bulgaria).

Regarding the material element, there are states that impose the condition of the
serious/significant nature of the breach of the duty of service (Germany, Finland, Latvia), as there
are states that provide that the source of these obligations is represented by laws or regulations of
a normative nature (Germany). And in the latter case, criminal liability may be incurred if such
duties are provided for in the content of administrative acts, internal orders, individual orders, etc.
only to the extent that such acts are based on the content of the duties found in the content of the
law/regulation of a normative nature (Germany).

Other states (Hungary, Spain) also retain criminal liability in the event of failure to fulfill or
defective fulfillment of certain duties of service developed at an infralegal level (e.g. instructions,
professional regulations, etc.). Moreover, in Latvia, criminal liability is also considered in the case
of service obligations provided for both at the level of law (Railway Law) and at the level of
government decision (regulation of the Cabinet of Ministers). There are also states that relate
service duties to the existence of regulations, orders or instructions (Argentina, Venezuela).
Looking from this perspective, we could see a similarity with the situation found by de lege lata
in our country.

Regarding Chapter IIl. The crime of failure to perform official duties or their defective
performance due to negligence (art. 330 C. pen.), our analysis focused, in particular, on dealing
with the aspects resulting from the rich jurisprudence of the courts, but also on some theoretical
aspects revealed by the existing differences compared to the act committed intentionally (e.g.
participation, form of guilt, causes of non-imputability, etc.). Otherwise, the substantive issues
discussed in the analysis of the act provided for in art. 329 C. pen. apply, accordingly, also with
regard to such a crime, no longer requiring a re-examination of them.

However, a problem that we observed in the practice of some courts was related to the formal
concurrence of both the act of failure to perform official duties or their defective performance due
to negligence, and that of railway destruction due to negligence [art. 332 para. (1), (3) and (4) C.
pen.], in the case of destruction of railway assets as a result of the conduct of railway personnel.
Regarding this solution, some authors of criminal law have shown that such a plurality will be
formed by the railway offense of negligence and the general offense of destruction due to
negligence (art. 255 C. pen.)'’. In all cases, being a service offense, the solution of formally
retaining the railway destruction due to negligence/destruction due to negligence cannot be
retained, since the destruction, degradation or rendering unusable of railway assets is nothing more
than the immediate result/consequence of the act of failure to fulfill or defective fulfillment of the
service obligation/duty, and not the result of an action among those that make up the material
element of the crime of railway destruction due to negligence/destruction due to negligence.

171, Rusu, n I. Rusu (coord.), pp. 265-266.

27



Therefore, we have emphasized the importance of correctly establishing the causal link
between the material element and the immediate consequence, in the situations mentioned above,
except for the situation when the aggravated variant of a railway accident is retained, the plurality
of offenses being formed by the railway offense on duty (art. 330 C. pen.) and negligence on duty
(art. 298. C. pen.), with the distinctions made when analyzing the relationship between railway
offenses on duty and general offenses (abuse/negligence on duty).

Chapter IV deals with the offense of leaving the post and being at work under the influence
of alcohol or other substances or refusing or evading the collection of biological samples (art. 331
C. pen.), as follows:

a. In the context of the terminological contradiction existing at the primary/secondary level
and following the analysis of the lists of railway personnel found in some ministerial orders, we
were able to conclude that the railway personnel with responsibilities regarding railway traffic
safety, found in the content of this offense, is the one provided for in the content of the Order of
the Ministry of Transport and Communications no. 1,151/1,752/2021. Therefore, unlike the
personnel with responsibilities in railway traffic safety, the one with responsibilities has the role
of contributing, essentially, to the safety of railway traffic. This leads to the need to make such a
distinction in practice, in order to avoid unjustified situations in which criminal liability is held for
an act of leaving the job or, as the case may be, of being at work under the influence of alcohol or
other substances or of refusing or evading the collection of biological samples with regard to
categories of railway personnel who do not perform essential tasks.

Even in the context of referring to a more restricted category than that envisaged in the norms
provided for in art. 329, respectively art. 330 C. pen., the retention of criminal liability with regard
to certain categories of railway personnel with duties regarding railway traffic safety, such as, for
example, those maintaining lines, switches or rolling stock, may seem disproportionate from the
perspective of retaining an aggravated sanctioning regime, the legal classification as a general
railway service offense being sufficient (art. 329 C. pen.). I supported this because the reason for
regulating this special aggravated offense, unlike the general railway offense, which may also
result from the existing form in the old regulation - "employees who directly ensure traffic safety",
was to prevent and combat the conduct of an extremely limited category of railway personnel,
namely that of railway personnel who actually ensure the circulation of rolling stock, a category
of personnel that we find de /ege lata regarding the offense of false signaling.

In light of these clarifications, it would be preferable that in the case of the crime of leaving
the post, unlike the presence at work under the influence of alcoholic beverages or psychoactive
substances, the quality of the active subject be reported de lege ferenda to the category of railway
personnel provided for in art. 332 para. (2) C. pen.

b. In the context of certain medico-legal aspects and in the conditions in which the legislator
opts for the use of the same phrase "is under the influence of psychoactive substances", those
retained by the supreme court in the content of Decision H.P. no. 25/2025 also apply to the crime
against the safety of traffic on the railways, so that it becomes necessary for these substances to
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create the ability to determine the impairment of the capacity of railway personnel to perform their
duties. Under these conditions, the standard of criminal protection imposed by the Romanian
legislator, and confirmed with the pronouncement of the decision of the supreme court, ends up
being similar to that found in the legislation of other member states, the simple finding of the
existence/presence of psychoactive substances in the body of railway personnel no longer being
sufficient to give rise to an absolute presumption of danger to the safety of railway traffic.

However, being a matter of criminal policy and until the intervention of the constitutional
court (in prior/a posteriori control), the legislator may return to the approach that existed prior to
the publication in the Official Journal of the Decision of the Supreme Court of Justice no. 25/2025,
by imposing in the future the requirement that such substances be only present in the body. Under
these conditions, the Legislative Proposal for the amendment of Law no. 286/2009 on the Criminal
Code (L30/2025) has already been adopted at the Senate level (as the first chamber notified), an
initiative that aims, among other things, to criminalize the presence of drugs or other substances
with psychoactive effects in the blood among railway personnel (thus a return to the majority
approach that existed at the time of the Supreme Court's decision), but also to introduce a cause of
non-punishment among those who consume medicines containing psychoactive substances.

Among the technical observations that targeted, for example, the cause of impunity were
those related to the fact that, by establishing the obligation that the release of medicines containing
psychoactive substances be carried out only on the basis of a medical prescription, the situation is
reached in which the interested party will have to go to the doctor every time to obtain medicines
for various inflammatory pains or to treat simple colds or flu (e.g. Nurofen cold and flu, Bioflu,
Fasconal, Nurofen Plus, Advil, Codamin, etc.). This will lead, on the one hand, to a blockage of
medical offices and a crowding of hospital emergency departments, and on the other hand, to a
situation in which such medicines cannot be taken immediately after the onset of symptoms (e.g.
let us imagine the situation when a headache or toothache occurs on Friday after the doctor's
working hours). Therefore, we considered that a more balanced approach could be one in which
railway personnel are reported to the indications and recommendations provided in the leaflet or,
as the case may be, to those issued by the doctor, without, on the other hand, limiting them to the
latter.

Also, from the perspective of the predictability of the norm, it is necessary to establish as
precisely as possible the moment when each substance ends up being eliminated from the body,
since the aim of protecting social relations regarding the safety of railway traffic cannot be
achieved exclusively by complying with the indications provided, to the extent that at the time of
performing the duties of the job the substance is still of a nature or, even more seriously, affects
the capacity of the railway personnel. Therefore, following the introduction of such a clause in the
Criminal Code, the Ministry of Health is obliged to issue a series of norms applicable to both
doctors and pharmaceutical companies, in which certain benchmarks should be drawn, so that the
recipient of the norm cannot ultimately constitute a danger to the safety of railway traffic.

c. A problem that arises from an evidentiary perspective in the case of this crime and that we
reiterated in the present scientific approach was the one related to the lack of a regulatory act that
details the procedure for collecting biological samples in order to test the concentration of alcohol
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or psychoactive substances among railway personnel, so that the judicial bodies end up applying
in practice the provisions of Government Decree no. 877/2024 for the approval of the
Methodological Norms®8, therefore the provisions of a regulatory act that concerns the circulation
of'road vehicles on public roads.

It is true that from a criminal procedural perspective it becomes difficult to prove the
existence of an injury that would attract the sanction of nullity, with possible consequences
regarding the exclusion of the means of evidence thus administered (toxicological analysis report
or clinical examination), in the event that they are carried out under the conditions of the previously
mentioned Methodological Norms. However, looking more deeply at the issue, as the collection
of biological samples represents, in essence, an intrusive measure in the fundamental rights or
freedoms of railway personnel, it is necessary that the basis for such a restriction, according to art.
53 para. (1) of the Constitution of Romania, republished, be provided at the level of law. Therefore,
the simple detailing at the level of a government decision or, as the case may be, a ministerial order
of some collection procedures, in the absence of a foundation at the primary level, could not pass
the test of legality of the future normative act of an infralegal nature, the evidence not being
admissible during the criminal trial.

Furthermore, being a distinct field that presents a series of particularities revealed, among
other things, by the need to establish the blood alcohol concentration in order to establish
disciplinary liability, it is necessary to create a separate normative act that would target the
probation in the matter of facts regarding the performance of duties under the influence of alcoholic
beverages or other substances by railway personnel, either the repeal by the Ministry of Transport
of Order m.t.t. no. 855/1986 and the issuance of a joint order with the Ministry of Health that
would concern the establishment of alcoholism or the presence of psychoactive substances in the
body that would operate both in the realm of disciplinary liability and that of criminal liability*°.

d. Going further, we emphasized that the regulation of the crime of refusal or evasion from
taking biological samples in positive law, with the entry into force of Law no. 314/2023, represents
a great plus in terms of combating the phenomenon of consumption of alcohol or other substances
by railway personnel, a phenomenon that has increased considerably in recent years. We say this
because, on the one hand, the refusal of railway personnel to submit to the taking of biological
samples following the occurrence of railway accidents led, in practice, only to the retention of
disciplinary liability, manifested in the form of termination of the employment contract, given that
the same railway personnel could shortly sign an individual employment contract with another
railway operator. On the other hand, such a form of illegality has existed for some time in the field
of crimes against the safety of road, air or naval traffic, so that, also from this point of view, the

18 See also, G. Radisanu, Determining the blood alcohol level or the presence of psychoactive substances among railway staff, in
The International Conference - Challenges of the Knowledge Society, 17th ed, Bucharest, 2024, p. 97, with the mention that the
analysis concerned similar provisions contained in the Order of the Minister of Health no. 1512/2013 for the approval of the
Methodological Norms regarding the collection, storage and transport of biological samples for judicial evidence by establishing
the blood alcohol level or the presence of psychoactive substances in the body in the case of persons involved in events or
circumstances related to road traffic, published in the Official Gazette no. 812 of 20 December 2013.

19 See also G. Radasanu, Determining the blood alcohol level or the presence of psychoactive substances among railway staff, op.
cit., pp. 89, 96-97.
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lack of this form of criminal illegality in the field of railway traffic constituted a minus in the state's
assurance of the safety of the transport of people and goods by rail.

Furthermore, unlike the field of road traffic, in relation to rail traffic, there is no general
obligation regulated at the level of law/emergency ordinance/simple ordinance for railway
personnel to submit to the necessary checks regarding breath testing and/or the collection of
biological samples in order to establish alcohol levels or the consumption of psychoactive
substances, coming from the police body (not from the hierarchically superior railway personnel).
Although we could consider that such an obligation would result, to some extent, from the
corroborated interpretation of the duties of railway personnel, found in art. 14 of Law no.
195/2020, with those established at the infralegal level through various orders, regulations,
instructions, etc., for greater clarity, de lege ferenda should also consider the introduction of an
express norm in the content of Law no. 195/2020 or of GEO. no. 12/1998, with a content similar
to that provided for in art. 38 of GEO. no. 195/2002 regarding traffic on public roads?°.

e. Analyzing some examples provided in practice or, as the case may be, in doctrine, from
the perspective of immediate prosecution in the case of the offense of leaving the station, we could
observe that these reflect, in essence, a series of hypotheses in which the act of the railway
personnel, consisting in their temporary absence from the station, presents the ability/potential to
endanger the safety of railway traffic and not the need to create a concrete danger, as required by
the general rule. In order for such an act to also create a real danger of affecting the safety of the
movement of rolling stock on a certain section, if we are talking, for example, about the station
personnel (employee, barrier guard, station shunting operator, signalman, barrier guard, etc.),
leaving the station must be carried out at the moment when the rolling stock approaches or, as the
case may be, even actually enters the station. We say this because, as we well know, permission
from the signalman is usually required for the rolling stock to enter the station. However, in the
absence of any message from him, the locomotive driver is obliged to stop the rolling stock and
wait for new orders, possibly trying to contact other staff at the station, as is the case with the
station master.

Faced with such a particularity, treating the crime as one of concrete danger would lead, in
some cases, to the impossibility of holding the railway personnel who leave the station criminally
liable, on the grounds that, for example, the act of the signalman did not endanger the safety of
railway traffic, given that the locomotive driver stopped the train as a result of his obligation not
to proceed in the absence of a signal received in this regard. However, since the presence of the
signalman at the station is essential for the safe operation of railway traffic, even in the case of
stopping the train before entering the station, keeping the train on the track may lead to the risk of
railway accidents due to the approach of other road vehicles that would enter the same (already)
occupied line and which had to be released.

Therefore, given the need to sanction such situations, the act of leaving the station must be
one that endangers the safety of railway traffic, as was correctly provided for in the old Criminal
Code, so that the act of the traffic officer, in the illustrated example, will attract de lege ferenda

2 |hidem, p. 93.
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criminal liability from the moment of leaving the station to the extent that at that moment the
rolling stock is, at least, near the station. Practically, the potential danger is analyzed by relating,
on the one hand, to the conduct of the railway personnel (the action of leaving/not returning in a
timely manner), and, on the other hand, to the degree of proximity of the rolling stock to the station
where it carries out its activity. This will mean that disciplinary liability can only intervene in those
situations where the next train is a long way from the station, so that the act of leaving the station
by the signalman (in the previous example) could not even present the ability to create a state of
danger for the safety of railway traffic.

f. Regarding the judicial practice pronounced in the matter of the crime of being at work
under the influence of alcoholic beverages, an excuse frequently invoked by railway personnel, in
order to retain the cause of non-imputability of the factual error, is that related to the fact that they
wrongly assessed that the passage of a certain number of hours from the moment of consuming
alcoholic beverages to the moment of committing the material element, as a rule, of entering the
post and starting to perform the duties of the job, would be one of a nature to lead to the elimination
of alcohol from the blood. Or, as the courts correctly hold, as long as, considering the professional
duties and his condition, the defendant is required to avoid the consumption of alcoholic beverages
at the time of their ingestion, so that he assumes, through his action, the possibility of subsequently
exceeding the alcohol concentration established by the legislator at the moment of the
performance/non-performance of his duties.

g. Last but not least, from a systematic point of view, the regulation within the same offense
in the form of three alternative constitutive contents, under a cumbersome marginal name, can only
be improper in relation to the legislative technical requirements that must be respected in the matter
of drafting normative acts. In these conditions, given the model already retained in the case of
offenses against traffic safety on public roads or those regarding the customs transport regime,
both the act of being present at work under the influence of alcoholic beverages or other
substances, and that of refusing or evading the collection of biological samples necessary to
establish the blood alcohol level or the presence of psychoactive substances will meet the
conditions of distinctly regulated offenses. In this context, in order to achieve a clear delimitation
of the new offense from the road offense provided for in art. 337 C. pen., I proposed that the
marginal name of art. 331" should be the following: "Refusal or evasion of railway personnel from
taking biological samples".

h. Following the analysis of comparative law, there are states that opt, from the perspective
of systematizing crimes regarding the active subject, for grouping within the same
paragraph/article both the acts committed by locomotive drivers and those committed by railway
personnel (Spain, Finland, Czech Republic), as we also find the hypothesis of states that configure
the crime starting from the criminalization of the act of driving a locomotive under the influence
of alcoholic beverages or other substances, with the fulfillment of duty duties, under the influence
of the same substances, by the rest of the railway personnel falling under the incidence of general
rules regarding service or the attack on the safety of air transport (Germany, Portugal, Hungary).
In this context, there are states that limit the retention of criminal liability only to the hypothesis
of locomotive drivers or other railway vehicles and train personnel (assistant locomotive driver,
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train conductor, conductor, etc.), without taking into account, for example, the personnel on the
line or at the station (Argentina).

From the perspective of the material element of the crime of performing official duties under
the influence of alcohol, there are two broad categories of situations: states that do not regulate a
minimum alcohol concentration (Germany, Portugal, Czech Republic), but with regard to which
the doctrine and judicial practice show that such a threshold, from which it can be argued that the
performance of official duties is done in unsafe conditions, cannot be lower than the concentration
of 1.1 g/l pure alcohol in blood (Germany, Portugal), respectively states in which the threshold is
provided for in the very content of the criminalization norm (Spain: 0.10 g/1 pure alcohol in blood,
Finland, Hungary: 0.50 g/l pure alcohol in blood).

Moreover, some of these states require for the commission of the crime the additional
condition that the existence of such concentrations be coupled with the existence in concreto of a
disturbance or diminution of the psychophysical faculties of the railway personnel (Germany,
Portugal, Spain, Czech Republic). In addition to the aptitude/potentiality of affecting the
psychophysical capacity of the railway personnel, there are states that require for the commission
of the crime the additional occurrence of a state of concrete danger to the life, bodily integrity or
patrimony of natural or legal persons (Germany, Portugal) or, as the case may be, even a simple
possibility of endangering such social values (Czech Republic).

Regarding the approach in which the presence of an alcohol level above a certain value
absolutely presumes the emergence of a state of danger for the safety of railway traffic, it should
be noted that we also find states, such as the case of Finland, in which if the alcohol level is lower
than these values (perhaps even in cases where it is higher, but cannot be proven in concrete terms
by the judicial bodies) the crime will be retained to the extent that it is proven that the railway
personnel have a reduced capacity to perform their duties properly. Practically, in such a case this
immediate consequence leads to the characteristics of a crime of potential danger (abstract-
concrete), in which the judicial bodies are required to prove that, due to the influence of alcohol,
the conduct of the railway personnel is, in fact, one of a nature to endanger the safety of railway
traffic.

As regards the performance of duties by railway personnel under the influence of
psychoactive substances, we find a unanimous approach in the legislation of other Member States,
in the sense that the presence of such substances in the body must effectively influence the psycho-
physical capabilities of railway personnel to perform their duties safely (Germany, Portugal, Spain,
Finland, Hungary).

Last but not least, in the context of the analysis of the legislation of other member states and
in the context of the increase in the consumption of alcoholic beverages among railway personnel,
the establishment of a gradual sanctioning regime may be considered in the future, starting from a
certain alcohol concentration (e.g. 0.4 g/l of pure alcohol in blood) and going up to the current
limit (0.8 g/1 of pure alcohol in blood), in which criminal liability is established only to the extent
that the performance under such conditions is likely to endanger the safety of railway traffic (with
basic prison sentence limits ranging from 1 to 5 years).
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Subsequently, the legislator will provide for an aggravated form of the crime already existing
in art. 331 para. (2) C. pen., in the sense that the state of danger for the safety of railway traffic is
absolutely presumed to the extent that the alcohol concentration is higher than 0.8 g/l of pure
alcohol in the blood, in which case the limits of the prison sentence will be, as de lege lata, between
2 and 7 years. Under these conditions, disciplinary liability could operate exclusively in the
situation where the alcohol concentration in the blood is at most 0.4 g/l and not at most 0.8 g/l of
pure alcohol in the blood as it is currently or, as the case may be, in the hypothesis where, although
it is higher than 0.4 g/, the act is not likely to endanger the safety of railway traffic.

An alternative option that could be applied to a smaller range of railway personnel with
responsibilities in railway traffic safety is the one in which such a concentration (0.4 g/l — 0.8 g/l
pure alcohol in blood) would only concern the performance of duties by railway personnel who
ensure the movement of rolling stock, namely the locomotive driver, his assistant or the train
conductor. This option takes into account that a significant percentage of railway accidents caused
by the fault of railway personnel (i.e. not by drivers who do not respect the level crossing signals)
inevitably occur due to the fault of locomotive drivers, among the causes being the one that
concerns the consumption of alcoholic beverages.

Chapter V investigates the crime of destruction or false signaling (art. 332 C. pen.), among
the aspects subject to analysis the following can be briefly mentioned:

a. Starting from the marginal name of the crime and in the context of supporting the
introduction of the concept of railway crimes at the doctrinal level, we considered that, taking into
account the fact that the destruction provided for in art. 332 para. (1) C. pen. represents a specific
variant of the general crime of destruction (art. 253 C. pen.), for a clearer differentiation and a
strengthening of the autonomous role of this railway crime, the current approach in which two
forms with distinct constitutive elements bear the same name can no longer be maintained.
Therefore, it is preferable de lege ferenda to change the name of the crime so that it is entitled
"railway destruction".

b. Moving on to the substantive aspects of the incrimination, an aspect that required an in-
depth treatment was the material object. Given the need for a clearer definition, the significance
of the railway line, railway installations, railway communication installations, respectively the
category of other goods or facilities related to the railway infrastructure, was analyzed, this latter
category including all other components of the railway infrastructure, which are not mentioned in
the criminalization norm and which are part of Annex I to Law no. 202/2016.

As for the obstacles placed on the railway line, these are represented by: road vehicles that
are caught, due to the fault of their driver, on level crossings with the railway or, as the case may
be, on other portions of the railway line, such as: cars, tractors, utility vehicles, trucks, etc.; by
animals left unattended (e.g. cows, buffaloes, horses, etc.) that cross the railway line or even by
large pillars or stones placed on the railway lines.
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c. Analyzing the rich judicial practice regarding this crime, such an act is observed in the
two most frequent situations: in the case of cutting the copper cables that make up the safety and
operational management installations of railway traffic for their subsequent exploitation by legal
entities in the field, respectively in the case of the unauthorized passage of a road vehicle on the
railway line and its surprise at the moment of the appearance of the rolling stock, the main cause
of'such railway accidents being the failure of road vehicle drivers to comply with the level crossing
pre-signaling indicators, as well as the audio/light signals or, as the case may be, the stop indicator,
located immediately before such crossings or, as the case may be, the violation of the prohibition
to cross the line at places other than the level crossings.

In relation to this second factual situation often encountered in judicial practice, many court
decisions do not expressly mention the manner of placing obstacles in the event that a person,
driving a motor vehicle and who, without taking precautions when crossing the railway, positions
it perpendicular to the rails (intentionally or negligently), after which he is hit by the rolling stock,
holding, in general, only that the defendant's act meets the constitutive elements of the offense
provided for in art. 332 para. (1) C. pen. However, the lack of such mention may lead to the wrong
conclusion that such an act - the surprise of a road vehicle on a railway by the rolling stock - may
meet the constitutive elements of the offense in the manner of destroying, degrading or rendering
the rolling stock unusable [sentence I of art. 332 para. (1) C. pen.].

Therefore, in all these situations in which there is a degradation of the rolling stock as a result
of the road vehicle being caught on the railway, the material element will only be represented by
the manner of placing obstacles, while the material consequence produced (usually, the
degradation of the rolling stock) is nothing more than a consequence of the material element, which
will determine the retention of the aggravated form of the crime, namely the occurrence of a
railway accident [art. 332 para. (3) C. pen.]?%. Therefore, the degradation/destruction of the rolling
stock will not be able to represent, in any case, an alternative manner of the material element from
those included in the first sentence of art. 332 para. (1) C. pen., it being important that the courts
expressly mention the exclusive retention of the second sentence of art. 332 para. (1) C. pen, such
a clarification also having the role of eliminating the classification errors that occur in practice in
the event of such railway accidents, when sometimes only the provisions of art. 332 para. (1) and
(4) C. pen. are retained, without taking into account, erroneously, the provisions of para. (3).

d. Regarding the crime of false signaling [art. 332 par. (2) C. pen.], after an in-depth analysis
of the Signaling Regulation no. 004/2006 we were able to conclude that false signaling acts
represent those acts based on the use of signals that concern the transmission or, as the case may
be, the receipt of orders and instructions addressed to personnel with duties in the field of railway
traffic, in a way that leads to the presentation of a reality distinct from the one that must result,
legally, from the content of the regulation. Specifically, signaling can come either from a person
(usually, railway personnel) who issues a wrong order or indication, or it can result from the

2 See also G. Radasanu, Starea de pericol in cazul infractiunilor contra sigurantei circulatiei pe cdile ferate, op. cit., pp. 142-143.
2 Therefore, to the extent that, as a result of the irregular entry onto the railway line, a railway accident occurs, within the meaning
of art. 333 of the Penal Code (it being necessary, therefore, to produce, at least, a degradation of the rolling stock during its
circulation or maneuvering), the provisions of para. (3) of art. 332 of the Penal Code will be retained in all cases, together with
those of the second sentence of art. 332 para. (1) of the Penal Code and, as the case may be, of para. (4), depending on the form of
incident guilt.
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presence of indicators, installations or other types of signals that include a series of mandatory
indications for railway personnel and which, for various reasons, do not express the reality
imposed by the factual situation.

With regard to the commission of other acts that may mislead railway personnel, we
observed that the current way of configuring the crime does not raise problems from the
perspective of the principle of legality of incrimination, since it allows the identification of the
type of material element, respectively the category of actions likely to mislead railway personnel
and prevent the correct performance of their duties. However, the use of a single example of
mislead to establish the previously mentioned criterion is deficient from the perspective of the
configuration chosen by the legislator, given that, in relation to other criminal law norms, the use
of the analogy clause was used in the content of the norm after indicating at least two alternative
modalities of the material element/material objects.

Under these conditions, it is appropriate that de lege ferenda an extension of the modalities
of the material element be operated, so that it concerns in addition to the commission of acts of
false signaling and the transmission of false orders, data or information to the personnel ensuring
the circulation of rolling stock, situations that we find, moreover, in practice. Also, given that the
genre is represented by the category of acts capable of misleading railway personnel, while the
species is represented by the acts of false signaling or transmission of false orders, data or
information, we consider that de lege ferenda the marginal name of the article must naturally refer
to the genre/category (and not the species as it operates de lege lata), as is also the case when
naming groups/chapters or other crimes in the Criminal Code. Therefore, we propose that the crime
be named in the future regulation Misleading railway personnel.

e. From the perspective of immediate follow-up and in the context of what was retained by
the Regional Traffic Safety Inspectorates (in particular) in the content of the addresses submitted
to the judicial bodies, we find in practice numerous decisions that mention that, as a result of the
event that occurred, there was a endangerment of the safety of traffic on the railways or, as the
case may be, of the safety of the means of transport, intervention or maneuver on the railway, as
we could observe that there are also courts that retain a variant of the means, namely that the
immediate follow-up involved the endangerment of both the safety of the means of transport,
maneuver or intervention on the railway, and the safety of traffic on the railways. In the context of
the generic legal object and for the reasons already expressed above, the immediate follow-up must
aim de lege ferenda and with regard to this offense the endangerment of the safety of the traffic of
rolling stock on the railway.

On the other hand, in the case of the crime of false signaling, the legislator speaks of the
creation of a danger of a railway accident, no longer resorting to the formulation used in the first
paragraph and which characterizes most railway crimes of concrete danger. In this context, the
state of danger for the safety of railway traffic may also concern the risk of harm to the bodily
integrity of some persons, without necessarily being in the presence of a risk of a railway accident,
as is the case, for example, of the sudden stop of a train alone on the line following the awareness
of the false nature of the signaling or other similar acts, an aspect that may lead to injuries to
passengers on the train. Under these conditions, our proposal de lege ferenda is that the
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consequence of the crime of false signaling should aim at endangering the safety of the movement
of material on the railway.

f. Regarding the consummation of the crime of railway destruction in relation to one of the
most frequent hypotheses encountered in practice, namely the destruction or degradation of
railway installations following the commission of acts of theft, the jurisprudence almost
unanimously holds that the crime is consummated by the simple cutting of safety and railway
traffic control cables (containing copper), destruction which is carried out with a view to their
subsequent valorization. This conclusion of the judicial bodies is reinforced by those mentioned
by the regional railway traffic safety inspectorates in the contents of the addresses issued at the
request of the criminal investigation bodies or the courts which hold, in these cases, the automatic
production of a state of concrete danger for the safety of railway traffic.

However, the simple destruction of such cables cannot per se give rise to a concrete state of
danger for the safety of railway traffic, it being, in essence, an act likely to lead to such a
consequence (act of possible danger), in order to retain a concrete state of danger, additional proof
of the fact is required that, in the event of the destruction of components of the railway traffic
safety and control installations, the occurrence of a railway accident or, as the case may be, bodily
injury, the death of a person or, as the case may be, the occurrence of other material consequences
concerning the heritage/environment could not have been avoided/prevented, in the absence of the
intervention of a fortunate event whose occurrence cannot normally be counted on.

Therefore, we will not be able to be in the presence of a railway crime consumed by danger
if it is proven that in the given situation, even in the hypothesis of the destruction or degradation
of railway assets, the safety and traffic management installations together with the measures taken
immediately after the problem was reported by the railway personnel nevertheless allowed the
movement to proceed in safe conditions, producing only a series of delays in the movement of the
rolling stock or, as the case may be, the communication of the railway personnel in the station with
those in the train through the emission-reception station or movement order, and not through the
track circuit, as is normally provided?®. However, such consequences, which involve at most a
potentiality/event of endangering the safety of railway traffic, are currently treated by the judicial
bodies, in a wrong manner, by taking over the approach from the old Criminal Code which
correctly regulated them as crimes of potential danger, in the realm of acts of concrete danger.

In light of the above, until a future legislative intervention that would provide a legal basis
for these extremely common situations in judicial practice, it is required de lege lata either to
pronounce solutions of classification/acquittal based on the lack of objective typicality, or, as the
case may be, in the case of the railway destruction crime, even to order a change in legal
classification, by holding the attempt to commit such a crime.

g. Regarding the method of placing obstacles, the offense is committed when the rolling
stock enters the railway line or, as the case may be, is near the level crossing or another portion of
the railway line, if the obstacle is placed prior to this entry/approach, respectively when the
obstacles enter the railway line, if the rolling stock is already on the line/nearby, this resulting from

2 G. Radasanu, Starea de pericol in cazul infractiunilor contra sigurantei circulatiei pe cdile ferate, 0p. Cit., p. 139.
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the fact that, in the absence of a possible immediate and direct material contact between the two
material entities, one cannot speak, in essence, of a current/present danger of affecting the safety
of the movement of rolling stock on the railway?*.

Under these conditions, unlike sentence I of art. 332 para. (1) C. pen., which encompasses
the methods of destruction, degradation or rendering unusable, in the case of placing obstacles
which represents, in essence, an activity preceding the production of material consequences, it will
not be necessary to return to the previous form of the old regulation, in which the crime was one
of a nature to endanger the safety of the movement of rolling stock on the railway (crime of
potential danger). Firstly, this method presents a particular specificity resulting from the action,
usually continuous, of crossing the line by various road vehicles (e.g. cars, tractors, trucks, etc.) or
domestic animals (e.g. horses, cows, buffaloes, etc.), an aspect that leads to the need for a
simultaneous approach of the goods/animals that could be the subject of a collision, unlike the
situation when there is a destruction of railway goods, when it should not be necessary for the
rolling stock to approach the place of destruction. Secondly, the treatment as a crime of concrete
danger is counterbalanced by the sanctioning of the attempt, which, in practice, has the role of
punishing upstream some intentional conduct that may subsequently endanger the safety of railway
traffic.

Under these conditions, de lege ferenda the method of placing obstacles must be regulated
separately (autonomously), within a distinct paragraph, given that this variant of committing the
act does not in itself represent an act of destruction, but an activity preceding it, but which the
legislator, for various reasons, chose to assimilate to the completed act. Implicitly, this will be
found provided separately and within the marginal name of art. 332 C. pen.

h. In the case of the crime of false signaling, it is important that at the time of committing
the material element on the same line there are simultaneously two railway vehicles or, as the case
may be, even a single railway vehicle, but only to the extent that the risk of rolling stock
derailments or damage to people or transported goods arises. Thus, we will be in the presence of a
completed crime only when the probability of a railway accident becoming extremely high, so that
the event, materialized in practice, usually through the intervention of the locomotive driver, the
track inspector, the traffic officer, other people in that area, etc. who notice the false signs, thus
attracting the attention of the locomotive driver in time, is the one that leads to the avoidance of a
railway accident.

i. From an evidentiary perspective, the proof of the occurrence of a concrete state of danger
is made, in most cases, by referring to those retained by the regional traffic safety inspectorates or,
as the case may be, by the Regional Telecommunications Branches of the C.F.R. (in the case of
the destruction of telecommunications installations), which mention that by destroying railway
assets/occupying the free passage gauge (placing obstacles on the line) the safety of railway traffic
was endangered. However, given that the inspectorates are part of the Regional Branches of the
C.F.R. Infrastructure, branches that are usually civil parties in the criminal process to recover the
damage caused, substantiating the retention of the crime by referring exclusively to those

2 lbidem, p. 141.
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established by them creates a presumption of impartiality and, implicitly, an imbalance of arms
with regard to the defense of the person brought to trial.

In this context, a change of perspective in this matter would be beneficial, in the sense that
judicial bodies would rather resort to the help of technical judicial experts or, as the case may be,
of independent bodies/institutions that could ensure some guarantees of impartiality/objectivity in
the criminal process, as is the case, for example, of the Territorial Railway Safety Inspectorates
[within the Romanian Railway Safety Authority (ASFR)], the Romanian Railway Investigation
Agency (AGIFER), etc. Until then, in order to respect the right to a fair trial, given that we have
encountered cases in practice when the defendants' request to administer/re-administer evidence
in order to prove the state of danger produced is rejected (on the grounds that such a consequence
has already been proven through the addresses issued by these regional inspectorates), it becomes
necessary to counterbalance such a situation by the need to administer other evidence (e.g. witness
statements, addresses issued by railway safety inspectorates, forensic technical expertise reports,
etc.).

j- Regarding the relationship with the general crime of destruction (art. 253 C. pen.), in the
absence of the constitutive elements of the special crime, therefore of the cumulative presence of
the two aspects that attract the application of the principle of specialty of the criminal law (material
object and immediate consequence of danger), the sanctioning treatment of the general crime will
be applied, with the mention that before giving precedence to the general norm, the judicial bodies
will be required to verity, first, the conditions for the detention of a possible attempt at the special
crime of railway destruction.

k. From the perspective of comparative law, as could be observed in the case of certain
European legislation, although at a formal level there is talk of creating a state of danger for the
safety of railway traffic, for the health or life of some people, etc., which leads us to the idea of a
crime of concrete danger, through the interpretation offered by the doctrine of certain states we
reach the situation in which criminal liability also operates in the hypothesis in which the danger
to social value is a future, indirect one (Italy, Hungary), not just current and direct, as the German
and Portuguese doctrine holds.

However, sharing the view highlighted in the Italian or Hungarian doctrine according to
which the crime of railway destruction must also target those situations when the danger created
is indirect, future, eventual, and therefore not only the situation when it is current, direct and
concrete, I reiterated on this occasion the need to modify the immediate consequences in the case
of the crime of railway destruction in domestic law (except in the case of placing obstacles), by
returning to the previous regulation that correctly treated this act as one of potential danger.
Moreover, from a formal point of view, Canada regulates a crime of potential danger, by the need
for the existence of acts likely to cause death or bodily harm to persons. Venezuelan doctrine also
approaches the railway crime from the same perspective.

Similarly to the other railway crimes previously analyzed, most states condition the
commission of the crime of railway destruction on the necessity of endangering the life, physical
integrity or important property belonging to third parties (Germany, Portugal - aggravated form,
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Spain, Finland, Hungary, Estonia, Bulgaria, Canada). However, there are also situations similar to
the regulation in our domestic law that provide for the necessity of endangering only the safety of
railway transport (Spain, Denmark), as there are also states that impose the condition that the
destruction be committed for the purpose of endangering the property of the perpetrator or another
(Denmark). We also find states that presume a state of danger for the safety of railway traffic by
committing acts of destruction expressly mentioned in the criminalization norm (Portugal - basic
form, Latvia®).

This paper concludes the scientific approach with the presentation of some evaluations of
the research results carried out, as well as with a series of necessary proposals for legislative
amendment, conclusions and de lege ferenda proposals to which I referred above in the brief
analysis of the five chapters.

Overall, the doctoral thesis followed an approach that combines theoretical and legislative
aspects in the fields of criminal law and the railway sector with a detailed analysis of national and
other Member States' jurisprudence, as well as comparative law issues, in order to formulate
pertinent conclusions and proposals de lege ferenda. In these circumstances, we express our hope
that this work will be of interest, on the one hand, from an academic perspective, given that it
represents scientific research that addresses the field of railway safety crimes in a comprehensive
and balanced manner, and also for practical reasons, since it aims at the uniform and coherent
application by the judicial bodies of the legal provisions in this matter.

25 Section 258, para. (1) sentence I.
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